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- SECTION 42

g .
/****NOTE Thi paragraph is written.in the passwe tense. May 1 re—wrlte this
paragraph to read “TINs section does not create or imply a duty to exercise the power

under sub. (2) and a trultee that does not exercise the power under sub. (2) shall not be
\th 1mpropr1ety As written, it could be subject to a more

inferred to ‘have acted
squishy” 1nterpretat1on (that is, although it was not intended to imply a duty, one was

/«

,\' ne\?rtheless created...). y
Te) This section shall not ke gohstrued to abridge the right of any trustee who

Lt o .
e

has a power of invasion to appdi property in further trust"that arises under/t
terms of the first trust or u,nder any other section#gfthis subchapter or under another
provision of law or under common laW /// '

Y e W

. defmed? ,
****NOTE What does “further trust mean?

0”? That is, could the sentence read “Thls \
****NOTE Is the antecedent of the relative clause “thyt arlses” “power of invasion
srof invasion . .. arise under

Or isit “further trust”? Or “property™? That is, does the “po
the first trust . . .;” or does the * ‘property . . . arise undef the derms of the ﬁrst trust;”
does the “further trust . arise under the terms of- the first troxt . . .”? Is there a Way to

modify this paragraph so that the meaning 1s clear?

(f) Subsection (2) shall not apply to trusts described in 445 12

b

18
14 assets 0therw1se‘\be“long‘mg to the first trust and undlstlzbuted principalpaid to or

15
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// =+ NOTE: This paragor/aph refers to the appointment of assets “in favor of the second - \
trust, . .,” but sub. (2) (int 1/1; ) refers to the appo;tntment’of assets “in favor of a trustee of .

[ aseco d trust.” Is a digtinction intended? If ‘r"iot I recommend using consistent language
in both Rrovisions. 7 e

e NOPE: VVhen does an appomtment of assets take place?

e e -

l /
f
\

yentlre section 7 01 0418. '

/

consider the settlor S probable 1ntent

****NOTE Please conﬁrm that “this section”, as used in this par A,
entlre ‘section 701 0418.

(k) No trustee exercising the power under sub (2)

statutes is created to read: ,
- CHAPTER 701
SUBCHAPTER V

****NOTE Please confirm’ that “thls sectlon as\used in this par (1) refers to the P

1 fers to the

LRB-2788/P1
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SECTION 42 \}D\

,,,,

1S

/ iab

et any

beneflclary unless such beneficiary can prove that the trustee, in exercisi the
N
powes,did not act in good farth.mw_mw, B >

SECTION 43. Subchapter V (title) of chapter 701 [precedes 701.0501] of the
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1 | ' CREDITOR’S CLAIMS; SPENDTHRIFT @f (e,
‘ L ynadd a. Sl ey
2 AND DISCRETIONARY TRUSTS ~ ehewge s subh. (2 >
3 SECTION 44. 701.0501 of the statutes is created to read:

=N
701.0501 Article V, Section 501 -f Rights of beneficiary’s creditor or

assignee. (1) (a) @Xcept as pmie the extent a beneficiary’s interest
' -

is not protected by a spendthrift provision, the court may authorize a judgment

creditor or an assignee of the beneficiary to reach the beneficiary’s interest by
attachment of present or future distributions to or for the benefit of the beneficiary

or other means. The court may limit the award to such relief as is appropriate under

the circumstances.

2

- =NOTE: Can only a portion of a beneficiary’s interest be protected by a spendthrift

{ provision? If not, I'm not sure what “to the extent” means as it is used here. I would

recommend rewriting this intro as either “Except as provided in par. (b), if a beneficiary’s

interest . . .” or “Except as provided in par. (b), a beneficiary’s interest that is not . . .”
Please advise. See also the note following sub. (2), below.

#xNOTE: This section refers only to “attachment of present or future
distributions,” whereas s. 701.0502 (3) refers to reaching a distribution by attachment,

garmshment an executlon on, or. other means. Is the difference between these two
provisions intentional? Ve

on <551t o1 d MR
(b) This subsection g ( ot apply to a trust for @ disable ﬁldwmua}( Aisalsi i 3

s not lleble
(2) A trustee ghall “have no Liabilit Qco any creditor of a beneﬁclary for any

distributions made to or for the benefit of the beneﬁmary ny of the

followmg ‘L QPP\\ €3

- e NOTEThE Use of the phrase ¢ “o the extent” implies that a portion (but not all)

of a beneﬁc1ary s interest may be protected by a spendthrift provision. Is that the case?
If not, I believe it would be cleaner if this introductory language read “A trustee shall have
no liability to any creditor . . . if any of the following apply:” This is particularly true given
that the phrase “to the extent” doesn’t seem appropriate as an intro to “The trust is a trust
for a disabled individual,” which is more black and white (either the trust is or is not a
trust for a disabled individual). Please advise. .

(a) The beneficiary’s interest is protected by a spendthrift prov131on

n ool
(b) The trust is a trust for(g/( 1nd1v1dua/]/ it @ eliseab ke \J)

SECTION 45.” 701.0502 of the statutes is created to read:
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| SECTION 45
PV b ‘ ' / = .
@ 701.0502 Article V, Section 502~Spendthrift provision. (1) A spendthrift
2 | prdvision is valid only if all of the following apply:
J 3 ‘ (a) The provision restrains either a voluntary or an involuntary transfer, or

both, of a beneficiary’s interest. 5
#++NOTE!- This par (a) is un;&:éssary, it simply relterates the -definition for> |
X @c&dthnft provision” provided at s. 701.0103 (22). I will remove it in the next draft

(b) One of the following applies:

1. The beneficiary is other than the settlor. J
2. The trust is a trust for 4 disal

_ Wi
N individua}/
Subjeet o Sub. (D5 |
g (2) A’ term of a trust prov1d1ng that the interest of a beneficiary is held subject |

%\ o A (ge el ”%jj

to a spendthrlft trust, or words of similar import, (s suff1c1ent tjrestran}[ both

N
®
(o
(0

/Voluntary and 1nvoluntary transfer of the beneficiary’s 1nterest

P ****NOTE Should this say “held subject to a spendthrift provision. . . (rather th;ng“
K“held subject to a spendthrlft trust)? Also, could you prov1de other examples of ¢ words

\m i e T “

e RN OTE: ThlS sub (2) in effect nullifies sub. (1), by providing that a term of a trust \
Q}lat uses certain words is sufficient to restrain certain transfers — even 1f the cr1ter1a
descrlbed in sub. (1) are not met. Is that your intent? i

11 (8) A beneficiary may not transfer an interest in a trust in violation of a valid
12 spendthrift provision and, except as otherwise provided in this subchapter:/z; creditor
13 or assignee of the beneficiary may not attach, garnish, execute on, or otherwise reach

14 - the interest or a distribution by the trustee before its receipt by the beneficiary. .

o . . . . . o=
: @ oTE: How does a beneficiary receive an interest in a trust?wx) Qd

15V | (4) Real property or tangible personal property that is owned by the trust but
16 that is made available for a beneficiary’s occupancy or use in accordance with the

@ trustee’s authority under the trust mstrument not@’cons%lered to have been

Pres

18 distributed by the trustee or recelved by the beneﬁc1ary for purposes of allowmg a

19 creditor or assigneé of the beneficiary to reach the propérty.

S ——_

&
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1 SECTION 46. 701. 0503 of the statutes is created to read: oo s feee ol ho
= | Noben Flos e L P et

@ 701.0503 Article V, Section 503=Exceptions to spendthrift pr0v1s10n

@ (1) CLAIMS FOR CHILD SUPPORT. Notw1thstand1ng @ny provision in the creagggjf

. v
@ . dnstrument . @HQILOEWJLHSLMH@ s. 701. 0502, upon application of a person havmg a

K 5 valid order directing a beneficiary to make payment for support of the beneficiary’s

6 child, a courf may do any of the following:\/
' 2

****NOTEjS @Ea’c is a “creating instrument”?

(a) If the beneficiary is entitled to receive income or principal under the trust,

order the trustee to satisfy part or all of the claim out of part or all of the payments

v
of income or principal as they are due, presently or in the future. ,
Tf Wha [revefidroopn fhetl rECEire. 1P dome m/p//m’ e/ umden Ve Frecn D

= (b)/{@_t_hg@,sﬂe, of a beneficiaryunder a dm?@,‘yrder the trustee to

e N, "

7
8
9
®
11 satisfy part or all of the clalm.out of part or all of any future payments of income or
@ pr1nc1pal made pursuant to the exercise of the trustee’s discretion in 1 favor
j of eneﬁciary.

—..#=+NOTE;/This paragraph refers to a “discretionary trust,” but up to this pomjt%

{discretionary trust” has not been defined. Would it be appropriate to reference s
701.0504 (1)? Better yet, can we create a definition for “d1scret10nary trust’ in s,
701.0103? \/

(13 (2) CLAIMS FOR PUBLIC SUPPORT." Notwithstanding

Y S : =2 vV L
15 (nstrument and notwithstanding s. 701.0502, and except as provided in sub. (3), if

16 the settlor is legally obligated to pay for the public support of a beneﬁciéry under s.

| 17 46.10:/49.345\,/ or 30 1.12\/01' the beneficiary is legally obligated to. pay for the

18 beneficiary’s public support or for support fﬁrnis]:ied to the beneficiary’s spouise or

19 minor child under s.\{L6.10, 49.345, or 301.12, upon applica_tion by the appropriate
20 state department of county officiai, a court may do any of the following: |

P v NOTE: I am confused by that portlon "of this subsection that reads “. . . or th o
beneficiary is legally obligated to pay for the beneficiary’s public support . . .” Should the
‘ first occurrence of beneﬁmary be settlor? If yes, then this language (but not that port1on
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SECTION 46

.

Jof the subsectlon relatmg to the beneﬁc1arys spouse or minor chlld) duphcates the
{ preceding clause. If no, I don’t understand how a beneficiary can be legally obligated to
Kpay\fog_}»gﬂmﬁ_gr her own support. Please advise. 7 o

, @ U (a) If @ﬂ? beneﬁc1ary is entitled to receive income or pr1n01pal under the trust,

2 order the trustee to satisfy part or all of the liability out of part or all of the payments
3 of income or principal as they are due, presently or in the future.v, ,
{15 e A2
4y (b) 1. Except as provided in subd\/z .G Lf the case o vﬁjieneﬁmary <under
: ,{«\ ry\ws (@@,LNL UG o Ot DY e . mmd\u A
H {

\9 ”& \dlscretlonary trust, order the trustee to satisfy part or all of the liability out of part

PRLNe T
or all of any future payments of income or pr1n01pa1 f are made pursuant to the
\@ exercise of the trustee’s discretion in favor of @ﬁ/@eneﬁciary

, e
o Mman vyl e i

SN : ) o\/ \PW‘V\('\P%(
{{ 2%/ 2. In the case of a beneficiary ynder a dlscretiona\rgﬁrusi‘;evho is a settlor or a of the,
. . A G}\
9 spouse or minor child of the settlor, order the trustee to satisfy part or all of the
10  liability without regard to whether the trustee has then exercised or may thereafter
11 exercise the trustee’s discretion in faxor of the benef1c1ary v @
QAN ALS WITHE A DISARLUTY 7
@ (3) TruU: ST FOR & DISABLED ,( NDIVIDUAL, Subsection (2) does not apply to any trust

s, . A M a oliae )(‘u!m
(\1@ for nd1v1dua}/ W J

14 (4) SUBSEQUENT MODIFICATION OF COURT’S ORDER. | Any order entered by a court’

15 under sub. (1) or (2) may be modified upon apphcatlon of an interested person.

e E N OTE I changed “is subject to modification” to “may be n modlfled” Okay‘? 7—/

16} 5) EXEMPT ASSETS. Assets of a trusty fo the extent they a@/( Xempt from claims
N axe Not '
Q’Y) of credltors under other statute r,-”[ ubject to sub. (1)\/01" (2)‘/

T

18 SECTION 47. 7 01.0504 of the statutes is created to read:
‘ e
@ 701.0504 Article V, Section 504 — Dls‘eretloPary trusts; effect of
: e hepiran

\ ' v A
@ standard. (1) For purposes of this Cllgpﬁe ¥ and except as provided in sub vE’3) a

21 beneficiary’s interest in a trust that is subject to the trustee’s discretion does not

%\)I ; /é 2.0 of tﬁ " IA gy [N ’W O™ to el & l{ifw‘m{VJ ‘h’VQ@
A s 1+ o Sfrkenend oo (40
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)

1 constitute an interest in property or an enforceable right even if the discretion is
2 expressed in the form of a standard of distribution or the benefiéiary is then serving
"3 as sole trustee or cotrustee. . . 'Q

- N

T *NOTE Please confirm that “this chapter,” as used in this subsectlon refers 1;)‘3
ithe entirety of Chapter 701. S S

v G e Subalrapker
@) (2) Except as provided in this @tm% creditor or other claimant may not
g ' N an enfsiceable.
\5) attach present or future distributions from such aﬁﬁﬁg or right obtain an order
6 from a court forcing the judicial sale of the interest or compelling the trustee to make
7 distributions, or reach the interest or right by any other means, even if the trustee -

8 has abused the trustee’s discretion. -

/:,..,,\ et i s e . - d/o ) i _ .
9) (3) Subsections (1) and (2) § not apply if a beneficiary is acting as sole
10  trusteeof atrust for hls or her beneﬁt and his or her discretion to make distributions
o Vimsel§ or nerself—
1) to )(1s not limited by an ascertainable standard or the consent of a
12 party holding an adverse interest to the beneficiary q -
)
MAWM“M"“““# ok Q@I m not sure Why the phrase “distributions to such beneficiary” is n/s@
\ltere. Canl substitute;ﬁlstrihutmn&to himself or herself-in-its-place? '
13 , (4) (a) Except as provided in par. (b)t/thls section does not limit the right of a
14 beneficiary to maintain a judicial proceeding against a trustee for an abuse of
15 discretion or failure to comply With'a standard for distribution. .
16 (b) The right of a beneficlary described in par. (a) may not be exercised by a '

(ii) | creditor W

~—##NOTE: Should this read “creditor of the benef1c1ary” (rather than ‘creditor fe?hfv

" the beneficiary’ )" [ - e

{&O ‘ _ |

. . / ) l{ . - - ] [ ] ¢ &

i Ao, ol Hshaoo fo Yo Lo aue d oo 4 o 156( e %i‘/f@
%\J ev 6 b flim AMMJ(\CD‘; | et . ' :
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K o |
1 SECTION 48. 701.0505 of the statutes is created to read:
- ¥ v
2 701.0505 Article V, Section 505-=Creditor’s clalm against settlor. (1)
3 (a) Whether or not the terms of a trust include a spendthrift provision and except
4 as provided in par (b)v’the following rules apply to clalms of a settlor’s creditors:
5 1. During the hfetlme of the settlor the property of a revocable trust is subJ ect
6  to clalms of the settlor’s credltors
(D ‘2. With respect to an irrevocable trust that is not a trust foriabled (
£ AN w( A (%; )v { J
(Wéﬁ,,? & 1nd1v1dua1‘p upon apphcatlon of ajudgment creditor of the settlor the court may, if
) :
e i S > ’
@7 he trust instrument requlrg or authorlze’ the trustee to make payments of
10  income or principal to or for the settlor, order the trustee to satisfy part or all of the
11 judgment out of part or all of the payments of income or principal as they are due,
12 presently or in the future, or which are payable in the trustee’s discretion.” If a trust
13 has more than one seftlor, the amount the judgment creditor of a particular settlor

(1’21“)_ - mayreach may not exceed the settlor’s interest in he portion of the trust@ttr ibutal
), e 2 . : '
25 Q o that settlor’s contrlbut@k

' oo D
s NOTE: ‘This subdivision refers only to an application of a “judgment creditor of\>

Q:Ee settlor” (not any creditor). Is that your intent? .
16 | | 3. After the death of a settlor, ahd subject to the settlor’s right to di‘rect’the |
17 source from Whi(:h liabilities will be paid, the property of a trust that was revocable
18 at the settlor’s death is subject to claims of the settlor’s creditors, costs of
19 administration of the settlor’s estate, the expenses of the settlor’s funeral and
20 disposal of remains, and statutory allowances to a surviving spouse and children to
21 the extent the settlor’s probate estate is inadequate to satisfy those claims, costs,‘

- 22 expenses, and allowances..
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.ﬂ/@g“ o res o
(b) @Le_s_u_n_d_@par (a) do not ap@fﬁvssets of a trust exempt from claims

of creditors under other statutej/ are not B wh J¢ ¢t o pat ( &)

M language-proposed-for this §ection read: “Assets of a trust, to the
extent they are exempt from claims of creditors under other statutes, shall not be subject
tothis[sub. (1)].” Because sub. (1) establishes certain rules, I have revised this paragraph
(b) to provide that the rules outlined in par. (a) do not apply to the identified assets; please
review this paragraph carefully to ensure that this transposition Works

——
S ST

e **ﬁOTE Arethere certain identifiable statutes that make assets of atrust exemfy
(from claims of credltors that should be cross-referenced-here?-- o SRE———

3 / (2) For purposes of this sectlon\/all of the followmg apply:

’ ****NOTE I'm not sure what “for purposes ofthis sectlon mev;ns with respect to the
listed items that follow. That is, the list of scenarios doesn’t really seem to have any -
connection to the rights of a cred1tor and, it would seem, could occur regardless of whether

a creditor has a claim against a trust. Am I missing somethin g? S

4 (a) urih‘ﬁémgﬁe period the power may be exercised, the holder of a power of
5 WithdraWel is treated in the same manner as the settlor of a revocable trust to the
6 extent of the property subject to the power.\/ .

s

e a'“’*ﬁ**I\TO’Vl‘}Z‘: What does “treated in the same manner” mean here? Would it be
appropriate to say “the holder of a power of withdrawal has the same power as the settlor
of a revocable trust to the extent of the property subject to the power”? For that matter,

what does “to the extent of the property” mean? And do I need to specify what it is that
\/ ‘ imits t  period during Whlch@ power- -of- WLf’hdrawalwmay—be«exercmed‘? ‘

O
@ , . (b) A beneficiary of a trust nsmte%> ‘ed a se’é?lor solely because of a

lapse, Walver, or release of any of the followmg.

:g"’D *"J(f\ﬂ, gyt Gx»e, m"%’"’"

9 1. A power described under par. (c). ' ‘ \,¢
le, 2. The beneficiary’s right to withdraw part of the trust property, érovidea;;t he
o Y
11 value of the property affected by the lapse, waiver, or release in any year does not °

12 exceed the greater of the following: v

4%.11:@91& d “to the extent that” with “provided”. Okay? )
13 a. The amount referenced in section 2041 (b) (2) or 2514 (e) of the Internal
14 Revenue Code. _
e *“*NOTE I ehmmated“of 1986 ? whlch had followed “Internal Revenue Code,” from..

Revenue Code” is defined under $.701.0103 (14) to be the Internal Revenue Code of 1986,
as amended. Elsewhere in the bill, Internal Revenue Code is used without reference to

e respenirn o SR i o

G T S R

Cls s. 701.0505 (2) (b) 2. a., and also from subd. 2. b. and s. 701.0816 (27). “Internal \>
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10
11
12
13

14

15
16
17
18
19
20
21
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SECTION 48

/the year. If “Internal Revenue Code of 1986” and not “Internal Revenue Code” is the term
' used in this section, a reviewing court could determine that the legislature meant to refer
specifically to that particular provision of the Internal Revenue Code as it appeared in
1986, and not as it appears after subsequent amendments. Let me know if you have any
uestions or if I have acted in ercror. -~~~ e

b. The amount referenced in section 2503 (b) of the Interna1 Revenue Code for
each individual other than the beneficiary who makes a transfer to the trust or who
is deemed to make a transfer to the trust pursuant to an election to split gifts under
section 2513 (a) of the Internal Revenue Code.

(¢) A beneficiary of ‘a trust is not a settlor, has not made a Z}oluntary or
involuntary transfer of the beneﬁmary s interest in the trust, ! o%g nkdt have the
power to make a voluntary or involuntary transfer of the beneficiary’sinterest in the

trust solely because the beneficiary holds, exercises, or allows in any oapacity, any

of the followmg

,,,,, et s o ST g

“ ****NOTE Should the occurrence of the word “or” that precedes “does not have the \>
\% be replaced with “and”. . : EEEURUU—— -

1. A presently exercisable power to consume, invade, appropriate or distribute
property to or for the beneflt of the beneficiary if the power is any of the followmg\/

- a. Exercisable only with the consent of another person holdlng an interest
adverse to the beneficiary’s interest.

b. Limited by an ascertainable standard of the beneficiary.

2. A presently exercisable power to appoint vany property of the trust to or for
the benefit of a person other than the beneficiary, a creditor of the beneficiary, the
beneficiary’s estate, or a creditor of the beneficiary’s estate.

3 A testamentary power of appomtment

4. A presently exercisable right descrlbed in sub. (2) (b)

(d) A beneficiary of a trust is not a settlor solely because the beneficiary is

entitled to nondiscretionary distributions from the trust.
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@ CF\f ( Q @/imy order en’pered by a coﬁrt under this section is subject to modification

2 upon appliic‘ation of an interested person. | | .

3 SECTION 49. 701.0506\§f the statutes is freated to read:
@ 701.0506 Article V, Section 506 ~6\§;due distribution. (1) In this ‘\’L\ Q‘\;’
@ section, “mandatory distribution” means a distribution of income or principal@.@L

6 the trustee is required to make to a beneficiary under the terms of the tfust, including

7 a distribution upon termination of the trust. “Mandatoi'y distribution” does not

8 include a distribution subject to the exercise of the trustee’s discretion even if any of

P . Wes
the'following: oeen

(a) The discretion is expressed in the form of a standard of distribution.

11 (b) The terms of the trust authorizing a distribution couple language of
12 discretion with language of direction. | |

13 - (2) Whether or not a trust contains a spendthrift provision,; a creditor or
14 -assignee of a beneficiary fnay reach a mandatory distribution of income or principal,.
15 inchiding a distribution upon terminatibn of the tfust, if the trustee has not made

16 the distribution to the beneficiary within a reasonable time after the designated
17 distribution date‘f/ \
18 SECTION 50. 701.0507 of the statutes is created to read: i

=M _ _
701.0507 Article V, Section 507-=Personal obligations of trustee. Trust

*E

properfy is not subject to personal obligations of the trusteé, even if the trustee

DO
—t

becomes insolvent or bankrupt. O

@TE: What if the trustee is also the beneficiary (as under s. 701.0504 (3))?)

22 SECTION 51. Subchapter VI (title)ocff chapter 701 [precedes 701.0601] of the

[:L/m/ﬂﬁ/?%/ Q/KZZ) -

23 st{gtutes is created to read:

24 | | ~ CHAPTER 701
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5
6
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14
15
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21
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24
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‘/REVOCABLE TRUSTS

SECTION 52.0’(701.0601 of the statutes is created to read:
' A0A) :
701.0601 Article VI, Section 601-—‘; Capacity of settlor of revocable trust.
The capacity required to create, amend, revoke, or add property to a revocable trust,

or to direct the actions of the trustee of a revocable trust, is the same as that required

&N e '\,,mhﬁ

o .
{4 T(/wgéaiﬁngz %Yu«?(“(; .

=M : = bale A PeVoeodrle i Sﬁ

'70.1.0602 Article VI, Section 602 — Revocation or amendment of
revocable trust. (1) Unless the terms of a trust expressly provide that the tfust
is irrevocable, the settlor may revoke or amend the trust. This\/;ubsection does not
apply to a trust created under an instrument executed before the effective date o.f this
subse‘ctioﬁ/‘; ... [LRB inserts date].

(2) If arevocable trust is created or funded by more than one settlor, all of the

fdllowing apply:\/ : ' | . 9

@OTE: Is the verb, “fund,” the best way to refer to placing assets in a trust?ﬂs

(a) To the extent the trust consists of marital or community property, the trust
may be revoked by either spouse acting alone but may be amended only by joint

action of both ‘spouses.

(b) To the extent the trust consists of property other than marital or community

| property, each settlor may revoke or amend the trust with regard to the portion of

the trust property attributable to that settlor’s contribution.

(¢) Upon the revocation or amendment of the trust by fewer than all of the

settlors, the trustee shall promptly notify the other settlors of the revocation or

amendment.

LS (
o duaied
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SECTION 53

(3) A settlor may revoke or amend a revocable trust by any of the following

4

(a) By snbst_antial compliance with a method provided in the terms of the trust.

means:

(b) If the terms of the trust do not provide a method, by any of the following‘
means: |

1. Alater will or codicil that expressly refers to the trust or specifically devises
property that would otherwise have passed according to the terms of the trust‘./

2. Any other method manifesting clear and convincing evidence of the settlor’s
intent.

(4) Upon revocation of a revocable trust, the trustee shall transfer the trust
property as the settlor directs. However, with respect to marital or community
property, the trustee shall transfer the property to both spouses as marital or
eommunity property unless the governing instrument specifically states etherWise.

5) A settlor’s powers with respect to revocation, amendment, or distribution
of trust property may be exercised by an agent under a power of attorney only to the

v

extent expressly authorlzed by the terms of the power of attorney

»»»»»»» R - b

@OTE What are a settlor’s powers of d15tr1but10n7

or conservator of the settlor may exercise a settlor’s

powers with respect to revocation, amendment, or distribution of trust property only
with the approval of the court supervising the guardianship or conservatorship
(7) A trustee who does not know that a trust has been revoked or amended is
not liable for distributions made and other actions taken on the assumption that the
trust had not been amended or revoked, or for distributions made pursuant to sub.
o

SECTION 54. 701. 0603 of the statutes is created to read:

M e s S g c%«fl L f et /// e

o %

§F
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701.0603  Article VI, Section 603 ~ Settlor’s powers; powers of
withdrawal. (1) While a trust is re&bc’able, iights of the beneficiaries are subject
to the control 'of,v;md the duties of the trusteé 'are owed exciusively to, the settlor.

(2) If a revocable trust has more than one settlor, the duties of the trustee are
owed to all of the settlors.‘/

(8) During the period in which a power of withdrawal rhay be exercised, the
holder of the power has the rights of a settlor of a.revécable trust under this section
to the extent of the property subject to the power.

SECTION 55. 701.0604 of the statutes is created to read:

=M
701.0604 Artlcle VI, Section 604-L1m1tat10n on action contesting

_ -
H@tooo-qovcnﬂkoow(r—*\

validity of revocable trust; distribution of trust property.\/( 1) A person must

12 commence a judicial proceeding to contest the validity of a trust that was revocable
13 immediately before the settlor’s death within the earlier of the following:

14 (a) One year after the sett‘lor’s} death\'./

15 (b) Fourfnonths after the trustee sent the person a copy of the trust instrument
16 and a notice informing the person of the trust’s existence, of the trustee’s name and -
1%'7} adgr?ss and of the time allowed Wfigr commencmg a proceedmggJ M

18. B (2) Upon the death of the settlor of a trust that was revocable immediately

before the settlor’s death, the trustee may proceed to distribute the trust property
in accordance with the terms of the trust. The trustee is not subject to liability for
doing so unless one of the following applies:

(a) The trustee knows of a pendmg judicial proceeding contesting the validity

of the trust.

v E}ZQQ{)' A lw 1V cloch 1wt S Tol O% (52) &uf”@fgg/ 15 /75%//
/ g A VY /’); o )0% 24 0//// Ve 1 ’/‘@/M Ao J
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- (b) A potential contestant has notified the trustee of a possible judicial
proceeding to.contest the trust and a judicial proceeding is commenced within 60
days after the contestant sent the notification.

(8) Abeneficiary of a trust that is determined to have been invalid is liable to
return any distribution received.
: e NOTE: Does the phrase “determined to-have beeti invalid” refer to the trust or~,

7 “the beneficiary? If the latter, I'm not sure this makes sense. That is, I can understand

" how a particular distribution to a particular beneficiary could be invalid, but I'm not sure

&mw a beneficiary can be “invalid”. Please advise: : . :

e —

i

~ " (4) This section does not impose a duty upon the trustee to give notice under

+NOTE: If there is no requirement to give notice, how does ébeneflclary know that
he or she needs to act within the time period provided under sub. (1)? Perhaps notlce is
required elsewhere that I have forgotten?

o

SECTION 56. Subchapter VII (title) of chapter 701 [precedes 701.0701] of the

statutes is created to read:
| CHAPTER 701
SUBCHAPTER VII
OFFICE OF TRUSTEE

SECTION 57. 701.0701 of the statutes is created to read:

701.0701 Article VII Sectlon 7 014-A.2:32pt1ng or declining trusteeship.
(1) Except as provided in sub. (3), a person designated as trustee accepts the
trusteeship by doing any of the following:

(a) Substantially complying with a method of accebténce provided in the terms
of the trust?/

(b) If the terms of the trust do not provide a method or the method provided in

the terms is not expressly made exclusive, by accepting delivery of the trust property,
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1 exercising powers or performing duties as trustee, or cherwise indicating
2 acceptance of the trxisteeshipY |
3 (2) A person designated as trustee who has not yet accepted the trusteeship
4 may decline the trusteeshipj/ A designated trustee who does not accept the

@ trusteeship within a reasonable time after knowing of the designation is o

6 have rejected the trusteeship. QW’%‘OU’A@@{

((G*NOTE: What is a reasonable time? Who decide_s:_?)

7 (3) A person designated as trustee, Without accepting the trusteeship, may do
8 ahy of the following: |
9 (a) Actto preserve the trust properﬁy if, within a reasonable time after act‘ing,
10 the person sends a declination of the trusteeship in Writing to the settlor or, if the
11 settlor is dead or lacks capacity, to the designated cotrﬁsteé, or, if none, to the
12 successor’ trustee, or, if none, to a distributee or a permissible‘ distributee of the ’prust.
= reeeNoTE: 1added “of the trust® following “distribates or # permissible digtributee.”J
Okay? N . I . s
13 (b) Inspect or investigate trust probperty to determine potential liability under
14 environmental or other law or for any other purpose.
15 SECTION 58. 701.07 020(§f the statutes is created to read:
-701.0702 Article VII, Section 702--'1.‘;:;tee"s bond.‘/z 1) Atrustee shall give
17 bond to secure performance of the trustee’s duties only if the court finds that a bond
18  1is needed to protect the interests of the beneficiaries or is required by the terms of
19 the trust and the court has not dispensed with the requirement.
20‘ (2) The court may specify the amount of a bond, its liabilities, and whether
21 sureties are necessary. The court may modify or terminate a bond at any time.
22 (3) No bond shall be required of a trust company bank, state bank, or national

g . . 2tat
is authorized to exercise trust powers and @j has

@ 'A@ahkihg association)
bank
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| v 5 | |
complied with s. 220.09 or 223.02 nor shall a bond be required of a religious,

charitable, or educational corporation or society.

e “" wssNoTE: Section 220.09 refers to a “national bank”, not a national banking
#  association. Is there a difference between these two entities? If not, I think the draft
should use the term “national bank” to be consistent with s. 220.09. If thereis a difference

between these two entities, perhaps there is another more appropriate section to refer to‘7 4

s

SECTION 59. 701.0703 of the statutesis created to read:
701. 0703 Article VII, Sectlon 703£ Cotrustees. (1) Cotrustees shall act

by majority decision. ) ng wwoul ﬁ ,6 [M m(ff{rg Lle fp

#eex NOTE: Q@hat if there are orﬂy two cotrustegﬁ? f [ ohy ey vresee &
- QV\LA:} L»aj V*Aﬂ)l)(llﬂ} Eed b lesa ™ ?

(2) If a vacancy occurs in a cotrusteeship as prov1ded under s. 701.0704 5! the

remaining cotrustees may act for the trust.\/ 5&&} v ‘M&V} o

e

# w+xxNOTE: This subsection assumes that there will be multiple cotrustees. Will that
7 always be the case? Also, this subsection refers to all remaining cotrustees, but sub. (4)
refers to “a majority of the remaining.cotrustees.” Is there a reason for this difference?

»+*NOTE: T added a cross-reference to s. 701.0704, dealing with vacancy. Okay?

3) A cotrustee must participate in the performance of a trustee’s function
unless the cotrustee is unavailable to perform the function because of absence,
illness, disqualification under other law, or other temporary incapacity or the
cotrustee has properly delegated the performance of the function to another trustee'

4) Ifa cotrustee is unavailable to perform duties because of absence, illness,
disqualification under other law, or other tenrporary incapacity, and prompt action
is necessary to achieve the purposes of the trust or to avoid injury to the trust
property, the remaining cotrustee or a majority of the remaining cotrustees may act

for the trust\/

****NOTE Why Would a ajorlty of the remammg trustees be suff1c1ent to act for
(Q/ the trust under this subsection when sub. (3) requires the participation of a (each)
cotrustee? _ 7 ) o e
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1 (6) A trustee may delegate to a cotrustee a function unless the delegation is
| of -the dvust

: v
@ . expressly prohibited by the%@termi/ Unless a delegation is irrevocable, a trustee

.3 may revoke a delegation previously made.

o BT . . o '
=" w+sNOTE: Why does this subsection refer to the power of a “trustee” to delegate,
%ﬂ ff rather than of a “cotrustee™

g?f

/ «NOTE;: Because the last sentence of this subsection refers to “a delegation

vausly made,” I changed the tense of the irrevocable delegation from “was ,}f

irrevocable” to “is irrevocable.” Okay? i
. 4 (6) Except as provided in sub. (7.),"a trustee who does not jbin in an ac’;ion of
5) another trustee is not liable for the action‘.'/
4 ****NOTE Why does thls sﬁﬁsection refer to a “trustee” rathef tharrl’e; “cotru;;;”V
6 _ 7 Egch trustee shall exercise reasonable ciare‘to do all of the following:""/
%’&h&d&;?%ydoes‘this subsection refer to a “trustee” rathér than a “cotruste@

7 - (a) Prevent a cotrustee from cominitting a material breach of trust.”’

8 ‘ (b) Compel a cotrustee to redress a material breach of trust.

9 (8) A dissenting trustée who joins in an action at the direction of the majority
10 of the trustees énd who notified all cotrustees of the dissent at or before the time of
11 the action is not liable for the actidn unless the action is a material breach of trust?

(ei‘ ****NOTE Whyﬂc:viic;és t;his véﬁbseé:ﬁbn Ar‘e’félk"’ to’a ;‘ffﬁétée” rathér than a i‘r‘cotl;yustée""?;}
12 SECTION 60."7 01.0704 of the statutes is 'créated_tg;fead: o | .
@ . 701.0704 | Article VII, Section 704 = -.Vacancy in trusteeship;
14 appointment of successor. (1) A vacancy in a trusteeship exists if any of the

15 following occurs:‘/

16 (a) A person designated as trustee declines the trusteeship.

17 : (b) A persoh designated as trustee cannot be identified of does not exist.
18 (c) A trustee resigns. v |

19 ‘ (d) A trustee is disqualified or removed.

20 (e) A trustee dies.
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" A guardlan or conservator is appointed for an 1nd1v1dual serving as trustee.

» es 0T
. (2) If one or more cotrustees remain in ofﬁce a vacancy in a trusteeshlp/peed
. y J{D .
e filled. A vacancy in a trusteeship must be filled if the trust has no remaining
6

trustee. ' : , ’ ) :
<%,@OTE What if the trust instrument requires a vacancy to be fﬂl@
’ | ‘ s 5\\03\\
 (8) Avacancy in a trusteeship that is required to be filled be filled in the
The “following order of priority:“/ |
yerd ov\ , A :
Wj V“h’f( 7 (a) Bya . person d951gnated in the terms of the trust to-act as successor trustee.
Jacer Hay o AN .
mmj f "?!“ (b) By a\ person appomted by unanimous/agreement of the quallﬁed '
&’7 not - s botfon Wil e &gl
' @ beneﬁciarie }¢ther than a person Who is@ dlsa bl 1nd1v1dua1 nd a beneflcllry of
an Wit digala G q v
a trust for @ disabled individuayor@ spouse ©f the dlsabled 1nd1v1du) :
e Wirar hee

, s++NOTE:} / This paragraph originally read ‘beneficiaries other than a dlsabled\\x
" individual who is a beneficiary of a trust for a disabled individual or his or her spouse

It was not clear whether “his or her spouse” referred to the spouse of the disabled
individual or back to the original “person appointed by unanimous agreement of the
qualified beneficiaries.” T modified the structure of this paragraph to make connections
between the terms beneficiary, disabled individual, and spouse. Please review the
paragraph carefully and confirm both that I interpreted the provision correctly and that
it accomplishes your intent.

e s
VP leoiat conn§iyma dtne *‘«v’(/\ e 1Y Care B LE Aedonds o b, Vé@/i‘t“/“ h m%

1 (¢ By a person appointed by the court.

12 (4) Whether or not a vacancy in a trusteeship exists or is required to be filled,
13 the court may appoint an additional trustee or special fiduciaty-whenever the court
14 considers the appomtment necessary for the admlnlstratlon of the trust. |

. ***’NOTE The term “special fiduciary” is used in several places in the b111 andin
LQ} each place the powers seem to be a bit different. Isthisaterm of art? Or should thisterm
: or the fiduciary’s powers or limitations be defined? e

o
15 - "SECTION 61. 701.0705 of the statutes is created to read:
. - =\ | |
' 701.0705 Article VII, Section 705% Resignation of trustee. (1) Atrustee

17 may resign in any of the following manners:
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(a) Upon at least 30 days’ notice to the qualified beneficiaries, the settlor, if
v ' '

living, and all cotrustees.

(b) With the approval of the court.

e ﬁ%**a‘i**NOTE: Are these the only circumstances upon which a trustee may resign? If }

'(-Q—LS‘O’ is it okay to say “a trustee may resign only...”?

(2) In approving a resignation, the éourt may issue orders and impose
conditions reasonably necessary for the protection of the trust property.

(3) Any liability of a resigning trustee or of any sureties on the trustee’s bond
for acts or dmissions of the trustee is not discharged or affected by the trustee’s -
resignation. | _ N ' -

- SECTION 62. 701.0706 of the statutes is created to read:
¥ =M |

701.0706 Article VII, Section 706=Removal of trustee. (1) The settlor,
a cotrﬁstee, or a qualified beneficiary may request the court to remove a trustee, or
a trustee may be removed by the court on its own initiative. ' OL(DP\\‘ 9,6

(2) The court may remove a trustee if any of the following@:/
(a) The trustee has committed a material breach of trust.‘/
(b) A lack of cooperation among cotrustees substantially impairs the

administration of the trust.

(¢) The court determines that removal of the trustee best serves the interests

- of the beneficiaries because of unfitness, unwillingness, or persistent failure of the

trustee to administer the trust effectively.

" wxssNOTE: I inverted this paragraph. Okay?’ )

(d) There has been a substantial change of circumstances or rémovai is
requested by all of the qualified béneﬁciafies, the court finds that removal of the

trustee best serves the interests of all of the beneficiaries and is not inconsistent with
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a material purpose of the trust, and a suitablo cotrustee or successor trustee is
available. |

(3) Pending a final decision ona request to remove a trustee, or in lieu of or in
addition to removing a trustee, the court may order such appropriate relief under s.
701.1001 (25\/;s may be necessary to protect the trust property or the interests of the

K

" SECTION 63. 701.0707 of the statutes is crfated to read:
| 701.0707 Article VII, Section 707 f ﬁerl‘l:rery of proberty by former
trustee. (1) Unless a cotrustee remains in office or the court otherwise orders, and
until the trust property is delivered to a successor trustee or other person entitled
toit, a trusteelwho has resigned or been removed has the duties of a trustee and thé

v

(2) A trustee who has resigned or been removed shall proceed expeditiously to

powers necessary to protect the trust property.

deliver the trust property within the trustee’s possession to the cotrusteé, successor
trustee, or other person entitled to it. ,

SECTION 64. 701.0708 of the statutés is created to read:

701.0708 Article VII, Section 708 f 60(I:;)ensation of trustee. (1) If the
terms of a trust do not specify the trustee’s compensation, a trustee is entitled to
compensation that is reasonable uncler the circumstances.

(2) Ifthe terms of a trust specify the trustee’s compensation or refer to another
ascertainable source for determining that compensation, the trustee is entitled to be
compenéated as specified, but tho court may allow mofe or less compensation if any
of the following OUPP\‘ &

(a) The duties of the trustee are substantially different from those

contemplated when the trust was created.
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(b) The compensation specified by the terms of the trust would be unreasonably
low or high‘./

(8) If the trustee has rendered other services in connection with the

May (Eewe.
admlmstratlon of the trust, the trustee(éhall be alloweg reasonable compensatlon for

cn@oo O

the other services rendered, in addition to reasonable compensatlon as trustee

L L S NOTE: Thls subsectlon prov1des that the trustee ‘shall be allowed reasonable 0

compensatlon for the other services. . .”. It is not clear whether the word shall is used in
ij a mandatory, rather than a dlscretlonary, sense. That is, is it your intent that a trustee
who provides additional services is entitled to be paid an additional amount? Ifso, Ithink
the use of the word “allowed” (rather than a word like entitled) weakens such an _/
argument. - et

6 . SECTION 65. 7 01.0709\§f the statutes is _ereate'd to read: _
7 ' 701.0709 Article VII, Section 709 -R;;;bmsement of expenses:/(l) A
8 trustee is entitled to be reimbursed out of the trust property, with interest as
9 appropriate, for all of the following:

L

e

/W”“ »NOTE: Is there a reason that this subsection does not. say “a trustee shall be
reimbursed out of the trust property. . .”? Ithink “shall be reimbursed” is clearer than
“is entitled to be,” in part because “is entitled to be” implies that there is another
alternative for reimbursing a trustee. Is that the case? '

s

10 (a) Expenses that were properly incurred in the administration of the trust,
11 (b) To the extent necessary to prevent unjust enrichment of the trust, expenses
_l 12 that were not properly incurred in the administration of the trust.

— y’““ waNOTE: If the expenses were not properly 1ncurred why should they be
' reimbursed? Or was the reason that they were not properly incurred the prevention of

i
o unjust enrichment of the trust? If the latter, I would suggest restructuring the sentence
\ o that that meaning is clear. .

Ry |

“%f 13 (2) An advance by the trustee of money for the protection of the trust gives rise

\5 14 ~ to a lien against trust property to secure reimbursement with reasonable interest‘./
_ _ ' ' ' ' v4
, @ SECTION 66. Subchapter VIII (titlezi)f chapter 701 [precedes 701.0801] of the

16 statutes is created to read:

17 CHAPTER 701
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TADOTES AND ToWERS of TPoTees [

(

1 : e SUBCHAPTER VIII
%NM‘E Notitle was provided for this subchapter VIIL If other subchapters haie)“ s
Qtles each subchapter must have a title, ) , I
2 SECTION 67. 701.080 1%(f the statutes is created to read:
- =
@ . 701.0801 Article VIII, Section 801 —Duty to administer trust. Upon
4 . acceptance of a trusteeship, the trustee shall administer the trust in good faith, in
5 accordance with its terms and purposes and the interests of the beneficiaries, and
6 in accordance with this chapter.

SECTION 68 701. 0802 of the statutes is created to read
701.0802 Article'VIII Section 802~ Duty of loyalty./ @

B-()P (1) A trustee shall administer the trust solely in th nterests of the

1 | beneficiaries. |

1 (2) Subject to the rights of persons dealing with or assistiﬁg the ti‘ustee as
12 provided in’s. 701.1012, a sale, encumbrance, or other transaction that invoives the
13 investment or management of trust property and is entered into by the trustee for
14 the trustee’s own personal account or that is otherwise affected by a conflict between

the trustee’s fiduciary and personal interests is voidable by a beneficiary affected by |
~9—Cep\\ e
the transaction unless any of the following @9/ F? €5
v

(a) The transaction was authorized by the terms of the trust.

18 (b) The transaction was approved by the court;‘/ _

19 | (¢c) The beneficiary did not commence a judicial proceeding within the time
20 - allowed by s. 701.1005.\/

21 (d) The beneficiary con-s',ented to the trustee’s conduct, ratified the transaetioﬁ,

v

22 - or released the trustee in compliance with s. 701.1009.
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(e) The transaction involves a contract entered into or claim acquired by the
trustee before the person became trustee.\/

(8) A sale, encumbrance, or other transaction involving the investment or
management of trust property is presumed to be affected by arconﬂict between
personal and fiduciary interests if it is eﬁtered into by the trustee with any of the
following:\/

| (a) The trustee’s spousé.\/

(b) The trustee’s descendants, siblings, parents, or their spouses.

(c) An agent or attorney of the trustee’

(d) A corporation or other person or'enterprise in Which the trustee, or é person
thaf; owns a significant interest ih the trustee, has an interest that might affect the

trustee’s best judgment.\/

(4) A transaction not concerning trust property in which the trustee engages

in the trustee’s individual capacity involves a conflict between personal and fiduciary

interests if the transaction concerns an opportunity properly belonging to the trust.\/

(5) An investment by a trustee in securities of an investment company or <

investment trust to which the trustee, or its affiliate, provides services ina capacity
éther than as trustee is not presumed to be affected by a conflict between personal
and fiduciary interests if the investment otherwise complies with the prudent
investor rtﬂe of s. 881.01. In addition to receiving compensation for acting as trustee,
the trustee may be compensated by the investment company or investment trust for
providing those services out of fees charged to the trust\./ If the trustee receives
conipensation from the investment company or investment trust for providing
investment advisory or investment management services, the trustee must at least

annually notify the persons entitled under s. 701.0813 to receive a copy of the
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1 trustee’s annual report of the rate and method by which that compensation was
2 determined. ' | \ X

- mw_awfé.&q

s

. ****NOTE Just to be clear, does the second sentence in this subsection (that beg‘ms \\

W1th “In addition. . .”) permit the trustee to be paid twice from the trust: first for acting - \

/' as trustee and second for acting in some capacity for the investment company or
@stment trust? Must the services provided for the investment company also be

services prov1ded for the trust‘7 If so, I don’t think that is clear [ B

3 (6) In voting shares of stock or in exercising powers of control over similar
4 interests in other fornds of erlterprise, the trustee shall act in the best interests of the
5 | -beneﬁciariesf/ If the trust is the sole owner of a corporation or other form of
6 ‘enterprise, the trustee shall elect or appoint directors or other managers who will
7 manage the corporation or enterprise in the best interests of the beneficiaries.

" wwnsNotE: Is the word, “enterprise” a term or art or does it have a recognize <
{ meaning? Would it, for example, encompass a partnershlp or association that may not “
Qe a corporatlon" » . - S e

8 (7) This section does not preclude the following transactions, if fair to the
-9 beneficiaries:

10 (a) An agreement between a trustee and a beneficiary relating to the

v

11 appointment or compensation of the trustee

v

12 (b) Payment of reasonable compensation to the trustee)

C;\& au\awmf((a/zf\%‘f\!‘ﬁ

(¢) A transaction between a trust and another trust, a decedent’s'estate,

conservatorship of which the trustee is a fiduciary or in which a benef1c1ary has an

. c—% Cj‘L@\ C\(,U*\’Ocﬁ\k”&/\\gg\k{)
15 interest.

i

) N . § S . o
e ***’fNOTE:)‘ he drafting instructions hadtheword “conservatorship” in brackets )
m eliminated in this draft). Was the use of brackets intentional?

A

(d) A deposit of trust money in a regulated financial-service institution

17 operated by the truStee\/ ‘ m

———
gifijOTE What isa regulated financial-service institution”? Should 1t be def1ned‘7\)

: v
—\ (e) An advance by the trustee of money for the protection of the trust.
v i A 0. o ﬂ Ny (7// [

: ) . i 3 . 4 el
p B~ Yine £ ¢ kir VRIS f)dl’x\ ot (Pl WLALSETE
e KON » t\’V\l\)o/ v ‘7k % ker«, oo oo fAET —'re? e T
: U oy Lot b
Xl oo oA ~) T¢ ol wved o o0 = plororice Jo 55,
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SECTION 68
(8) The court may appoint a special fiduciary to make a decision with respect -
to any proposed transaction that might violate this section‘/if entered into by the

trustee.

o “wosNoTE: The term * specml f1duc1ary is used in several places in the bill, and in N\
‘ each place the powers seem to be a blt dlfferent Is this a term of art? Or should this term

e
e

Y, ‘
SECTION 69. 701.0803 of the statutes is created to read:

’ : s LV v
701.0803 Article VIII, Section 803=Impartiality. If a trust has 2 or more

. beneficiaries, the trustee shall act impartially in investing, managing, and

distributing the trust property, giving due regard to the beneficiaries’ respective
interests and the purposes and tefms of the trust. |

SECTION 70. 701.0804 of the statutes is created to read:

701.0804 Article VIII, Sectlon 804-‘4 P:'u(:(‘ant badmlmstratlon \/A trustee
shall administer the trust as a prudent person would, by considering the purposes,
terms, distributional requiremé_nts, and other ciréumstances of the trust. In
satisfying this standard, the trustee shall exercise reasoﬁable care, skill, and
caution.

SECTION 71. 701.0805 of the statutes is created fo read:

701.0805 Article VIII, Section 805 ~= C(:;:s of admlnlstratlon\/ In

administering a trust, the trustee may incur only costs that are reasonable in

relation to the trust property, the purposes of the trust, the skills of the trustee, and

~ the complexity of the trust administration.

SECTION 72. 7 01 0806%(f the statutes is created to read
=y \/
701.0806 Article VIII, Section 806— Trustee’s skills. A trustee who has

special skills or expertise, or is named trustee in reliance upon the trustee’s
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representation that the trustee has special skills or expertise, shall use those special
Askills or expertise.

SECTION 73. 701 0807 \df<’the statutes is created to read

701.0807 Article VIII, Section 807 —-K l;e(i'(:gatlon by trustee (1) Atrustee
niay delegate duties and powers that a prudent trustee of comparable skills could

prdperly delegate under the circumstances. The trustee shall exercise reasonable

care, skill, and caution in each of the followirig:\/ : SLM

% NOTE: s a “prudent trustee” different than a prudent person”? That is, a;}w
erarate standards applied? If not, would it be okay to say “prudent person” . .. .

(a) Selecting an agent.\/

(b) Establishing the scope and terms of the delegation, _consistent with the
purposes and terms of the trust.\/ |

(e Periodically revievﬁng the agent’s actions in order to monitor the agent’s
performance and compliance with the terms of the delegation.

(2) In performing a delegated function, an agent owes a duty to the trust to
exercise reasonable care to comply with the terms of the delegation{ '

(8) A trustee who complies with sub. (1) is hot liable to the beneficiaries or to
the trust for an action ef the agent to whom the function was delegated.

(4) By acceptinga delegation of powers or duties from the trustee of a trust that

is subject to the law of this state, an agent submits to the jurisdiction of the courts

of this state even if the terms of the delegation provide for a different jurisdiction or

venue.

A d@%""
(5) Thissection Ghall

not . apply to the delegatlon of investment and

(® ZJ»é,(‘o\ A%t og— 1 mv@%wwvv{' vak f’V\a/v\cLS,gMet/\

management functions m overned by s. 881.01 (10)\/ Frometions g

5 NOTE: Thls subsection cotuld be read two different s Ways 1)s. 701.0807 does nok
' / apply to any delegation of investment and management functions; that delegation is \

é governed by s. 881.01 (10) 2) s. 701.0807 apphes to the delegatlon of investment and

()fe" :Z, 1 ()70(‘ (g f’t,«ﬁ g%’”’yﬁ A s
g ﬂ ,’f* f’vﬁO oy = oo §

“ll"
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SECTION 73
. e e T Tt e Mu——m
(n\lanagement functlons but not those that are that are governed by s. 881.01 (10) I \2 s
recommend this sentence be modified to clarlfy the proper meamng

e

SECTION 74. 701. 0808{)f the statutes is created to read:

701.0808 Article VIII, Section 808»-{ P’o\;:ars to direct. \{1) While a trust
is revocable, the trustee may follow a direction of the settlor that is contrary to the
terms of the trust.‘/

(2) The trust instrument may appoint a directing party to direct specified
actions of the trustee. If the excluded trustee acts in accordance With the direction
of the d1rect1ng party or fails to act due to lack of direction, then, except for acts or
omissions as a result of willful mlsconduct\/the excluded trustee al /@ot @%mble

for any loss resulting directly or indirectly from any action taken or omitted with

respect to the speciﬁed action.

e

/ (3) An excluded trustee shall have no duty to communicate with or warn or

apprise any beneficiary or 3rd party concerning instances in which the excluded

| trustee would or might have exercised the excluded trustee’s own discretion in a

manner different than the directing party. In addition, an excluded trustee shall

have no duty to provide advice to, consult with, monitor, or evaluate the propriety of

the conduct of the directing party.

the scope of a directing party’s authority, such as confirming the directing party’s
directions have been carried out and recording and reporting actions taken at the
directing party’s direction, shall be deemed to be actions taken by the excluded

trustee solely to allow the excluded trustee to perform those duties assigned to the

excluded trustee under the trust instrument and shall not be deemed to constitute |
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“an undertaking by the excluded trustee to monitor the directing party or otherwisé

participate in actions within the scope of the directing party’s authority.

=NOTE: Can “shall not be deemed to constitute” be replaced with “shall not

(5) A directing party is a fiduciary with respect to its powers to direct specified
actions. As a fiduciary, the directing party is subject to the same duties and
standards that are applicable to a trustee of a trust, except to the extent the
governirlg instrument provi(ies otherwise. A directing party may not exonerate itself
from its fiduciary duties and will be subject to the provisions of subch. X in the event
of a breach of its duties. | |

(6) Any directing party who accepts an appointment under a trust subject to
the laws of this state submits to the jurisdiction of the courts of this state with respect
to matters involving the trust, regardless of any term to the contrary in any other
agreement or the trust instrumenth

A
7 /il/& directing party with respect to directed trust property is subJect to t@/l

P R - O
prov1s1ons of 5. 701.0902) A trust protector is not (‘i’onsﬁwereﬁ a directing party and
is subject to the prov1s1ons of s. 701. 0818\/ _ j/

. ****NOTE What does W1th respect to directed trust property” mean in the flrst
/" sentence of this subsection'? Would it be acceptable to replace this phrase with “havmg
\_ responsibility over” or “having power over” or “having control of” or something s1m11ar?

o 'subsections 6)) and (9). Sub. (6) read: “The trust 1nstrument may confer upon a trusteg
7 or other person a power to direct the modification or termination of the trust.” Sub. (9)
\ read: “This section does not protect the excluded trustee from liabilities for acts or\

~-omissions taken in bad faith or as a result of willful misconduct.” Okay? /

e ****NOTE Th1s section cross-references s. 701 08 18 However the draftmg
aterials did not include any material for a sect1on 818 Is this a numbering error? Or
\sg;be materlal for section 818 notyet ¢ompleted? ™ sam - e

X

SECTION 75. 701.0809 of the statutes is created to read:
e, - SUWsecHOm
— Y{\CA' 25 {'o PQ PYALZ IR
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) SECTION 75
| =0T
701.0809 Article VIII, Section 809 — Control and protection of trust

propertyJA trustee shall take reasonable steps to take control of and protect t}}e

v

trust property.
SECTION 76. 701.0810 of the statutes is created to read:

¥ =M oA ~
701.0810 Article VIII, Section 810 =Recordgkeeping and identification

of trust property. (1) A trustee shall keep adequate records of the administration
of the trust‘./

(2) A trustee shall keep trust property separate from the trustee’s own

v

3) .EX‘CGpt as otherwise provided in sub. (4)‘/a trustee shall cause the trust

property to be designated so that the interest of the trust, to the extent feasﬂble

v

appears in records maintained by a party other than a trustee or beneficiary.
(4) If the trustee maintains records clearly indicating the respective interests,
a trustee may invest as a whole the property of 2 'or more separate trusts.

SECTION 77. 701.0811\?<<)f the statutes is created to read:
=0
701.0811 Article VIII, Section 811—-Enforcement and defense of claims.

A trustee shall take reasonable steps to enforce claims of the trust known to the

v

trustee and to defend claims against the trust known to the trustee.

SECTION 78. 701.0812%% the statutes is created to read:
=
701.0812 Article VIII, Sectlon 812— Collecting trust property, duties
A2

@nd 11ab111t1e s of successor trustees. (1) (Subject to sub (2)%trustee shall take

reasonable steps to compel a former trustee or other person to dehver trust property
to the trustee, and to redress a breach of trust known to the trustee to have been

committed by a former trustee or other fiduciary of the trust.
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Q

=NOTE: I added “Subject to sub. (2)” to this subsection, as sub. (2) appears to hmlt?B
' @sponsfblhtles under this subsection. Okay?

| | | does
@/} (2) A successor trustee @’ not have a duty to examine the accounts of a

(2m) \/former trustee(and shall not be liable for the acts and omissions of a former trustee

e

(33 or other fiduciary of the tru:ﬁ/
4 SECTION 79. 701.0813 of the statutes is created to read:
5 v 701 0813 Article VIII, Section 813—-Duty to inform and report.|
@1) A trustee shall keep the distributees or perm1881b1e distributees of trust
7 income or principal, and other qualified beneficiaries who so request, reasonably
8 informed about the administration of the trust.\/Unless unreasonable under the
9 circumstances, a trustee shall promptly respond to a qualified beneficiary’s request
10 for information related to the administration of the trust.

_ | O
..\ “**NOTE AVhat is the difference between a distributee and a permis.s,ible e
. dlstrlbutee? Is one a subset of the other? Thatis,is.it necessary f to refertoboth? o

mmwm VAL CL A0S O \\/0( "%c(;w/»nﬂ\/ﬁw 2k &/’(IMJA/»/H 551 btle 0”75{7"’6”‘””\/ -

V\/\A’(/J V/\O'L ;\' “(*161,0{4 é‘“’f} 6‘*”(5/"1 s g Fhs R TANPLA g @ Y Qe pfods @LQM:;L\;UQ—Q_ ‘%v(:é‘l;;S BOUL
Al AsBr PO ~ o x fika’- G e (v
11 (2) A trustee shall do all of the followini ajw Wﬂo« S s Ve Jg& : Wolaﬁoal
12 (a) Upon request of a qualified beneficiary, promptly furnish to the quahﬁed
13 beneﬁciary either a copy of the portions of the trust instrument relating to the
14 interest of the qualified beneficiary or a copy of the trust instrument, in the discretion

15 of the trustee\./
16 (b) Within a reasonable period of time after accepting a trusteeship, notify the

17 qualified beneficiaries of the acceptance and of the trustee’s name, address, and

\/ ‘
telephone number. | oo Q\-\
(¢) Within a reasonable perlod of time after the dateﬁiye trustee acquires

knowledge of the creation of an irrevocable trust, or the dat the trustee acquires

knowledge that a formerly revocable trust has become 1rrevocab1e, whether by the
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‘death of the settlor or otherwise, notify the qualified beneficiaries of all of the

following:

1. The trust’s existence. |

2. The identity of the settlor or settlors.

3. The right to request a copy of the documentation referred to in par. (a).

4. The right to request information under sub. (1).

| 5. The right to a trustee’s report as provided in sub. (3).\/

(d) Notify the distributees or permissible distributees of trust income or
princip‘al, and other qualified beneficiaries who so request, .of any change in the
method or rate of the trustee’s compensation.\/ | |

(3) (a) At least annually and upon the termination of a trust, a trustee shall

send to the distributees or permissible distributees of trust income or principal,‘/and

" to other qualified beneficiaries who request it, all of the fol‘lowing:\/ :

1. A report of | the trust property, liabilities, receipts, and disbursements,
including the source and arnount of the trustee’s compensation. |
2. A listing of the trust assets and, if feasible, their respective market Values’.
(b) Upon a vacancy in a trusteeship, unless a cotrustee remains in office, a
report containing the infoi'mation described under par. (a) 1.\/ must be sent to the
qualified beneficiaries by the former trustee. A personal representative or guardian
may send the qualified beneficiaries a report containing the information described
in par. (a) 1. on behalf of a deceased or incapacitated trustee.
(4) A qualiﬁed beneficiary may waive the right to a ti“ustee’s report or other
information otherwise required tc be furnished under this section. A qualified ;
beneficiary, with respect to future reports and other information, may WithdraW a

waiver previously given.
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(5) Subsection (2) (b) and (c) and sub. (3) do not apply to a trustee who accepts
a truéteeship before the effective date of this subsection tLRB inéer-ts date], to an
irrevocabie trust created Before the effective date of this\'éubsection .... ILRB inserts
date], or to a revocable trust that becomes irrevocable before the effective date of this
‘/subsection .... [LRB inserts déte] \/
SEcTION 80. 701.0814%(f the statutes is created to read:
=~

701.0814 Article VHI, Section 814—Discretionary powers; tax savings.

(1) Notwithstanding the breadth of discretion granted to a trustee in the terms of

»” ¢

cooo@c:cnq;wwr—t

the trust, including the use of such terms as “absolute,” “sole,” or “uncontrolled,” the

10 trustee shall exercise a discretionary power in good faith and in accordance with the my
@ terms and purposes of the trust and the interests of the beneficiaries. A court
12 nof determine that a trustee abused its discretion merely because the court would
13 have exercised the discretion in a differént rﬁanner or would not have exércised the
14 discretion. |

15 _ : (2) Subject to sub. (4), and unless the terms of the trust expressly indicate théf'
16 a provisioh of this subsection does not apply, all of the following apply:\/

17 (a) Aperson other than a settlor who is a beneficiary anditr.ustee ofa truét that
18 confers on the trustee a power to make discretionary distributions tc; or for the.
19 = trustee’s personal benefit may exercise the power ‘only ‘in accordance with an
20 ascertainable standard."/

21 (b) A trustee may not exercise a power to make dlscretlonary distributions to
22 satisfy a legal obligation of support that the trustee personally owes another person.
23 (8) A power whose exercise is limited or prohibited by sub. (2)\{nay be exercised
24 by a majority of the remaining trustees Whose exer(:lse of the power is not so-limited

25 ~1n \ngw%s% 0105 (2Ny

: o
%%m Uo_—% ?(&w e 6\/\/&‘“ (e, MMQ/ & :;'W/@«d ‘éf/(nﬂ etn na 50O ? %LLJ? %’f‘/ Cf%‘} e U4

[ (\Q(LL,/\«—T&J Q\K\\P\AJ\,,Q w\‘%’(m@
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1 or prohibited. Ifthe power of all trustees is so limited or prohibited, the court may
2. appoint a special fiduciary with authority to exercise the power. v : ©C
/?//,// ****NOTE The term spec1a1 f1duc1ary is used in several p places in the bill, and in
each place the powers seem to be a bit different. Is this a term of art? Or should this term
or-the fiduciary’s powers or limitations be defined?
3 (4) Subsection (2)‘{ioes not apply to any of the following: .
4 (a) A power held by the settlor’s spouse who is the trustee of a trust for which
5 a marital deductlon as deflned in section 2056 (b) (5) or 2523 (e) of the Internal
y —
C/’M) Revenue Code f 1986 as in effect on the effectlve date of this paragraph [LR@
T e
@ k inserts date] or as later amende%was previously allowed\/ N

-~

(ﬂ*ﬁﬁbﬁ P'm not surel understand Why thls paragraph references sectlons of the
Anternal Revenue Code (IRC) “as in effect on the date of this paragraph or as later

/ amended.” It is possible that the provisions of the IRC at those two separate time periods
{ could beinconsistent with one another. If subsequent changes to the provisions ofthe IRC
will not affect the operability of this subsection, is it necessary to make any reference at
all to the time at which the provision of the IRC is in effect? Also, doesn’t the definition
of Internal Revenue Code at S 701.0103 (14) cover the concept belng addressed here?

8 (b) Any trust during any perlod that the trust may be revoked or amended by

9 its settlor.

10 (¢) A trust if contributions to the trust qualify for the annual exclusion underf_‘

Cllw section 2503 (c) of the Internal Revenue Codefof 1986, as in effect on the effective date

vlzy : @us paragraph ... [LRB 1nserts date], or as later amende

@D’Tﬁease refer to the *#**NOTE under par@ﬁ o
13 SEcTION 81. 701.0815 of the statutes is created to read:
- | . . Y~ =M Y
14 701.0815 Article VIII, Section 815~ General powers of trustee.” (1)
v ° ,
g\ Subject to sub. (2)\attrustee, without authorization by the court, may exercise the
,'“:M ST o { : y
16 following powers: : ’ ' C:)g
T e NOTEm?add;d “Subject to sub. (2)” to the introduction to sub. (1), as sub. (2)
Qzems to 1mpose a limitation on the extent of the powers descrlhed in sub (1) Okay'? 7
17 (a) Powers conferred by the terms of the trust.\/ |

18 (b) Except as limited by the terms of the trust, all of the following poWers:
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Hhat

1. All powers over the trust property @ anunmarried, competent owner has
over individually owned property. .

2. Any other powers appropriafe to achieve the proper investment,
management, and distribution of the trust property. |

3. Any o_ther powers conferred by thischapter

prescrlbed by this chapter ' L

T ~
Y efercise of W power is subject to the fldumary duties

o s Nori: Becatise this s, 701.0815 relates to the powers of atristes; Tchanged “Th
@Xercise of a power” to “A trustee’s exercise of the trustee’s power.” Okay? ,

SECTION 82. 701.0816 of the statutes ie created to read: v
701.0816 Article VIII, Section 816-£“Spe;}fic powers of trustee\./Without
limiting the authority conferred by s. 701.0815, a trustee may do all of the following:
| (1) Collect trrlst property and accept or reject additions to the trust property
from a settlor or any other person. | |
(2) Aoquireor sell property, for cash or on credit, at public or private sale.

(3) Exchange, partitioh, or otherwise change the character of trust property.

(4) Deposit trust money in an account in a regulated financial-service

v
N

(:é‘:’iNOTE: Whatis a “regulated financial-service institution”? Should it be deﬁm

(5) Borrow money, with or without security, and mortgage or pledge trust

property for a period within or extending beyond the duration of the trust.v’

(6) With respect to an interest in a business or enterprise, including/a)

proprietorship, partnership, limited hablhty company, business trust, corporation,
ov et P Tl othen T
or other form of business Aﬂ:ontmue the business or /@nterprlse and take any action
/

that may be taken by shareholders, ,@ members,\/ or property owners,

. .
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SECTION 82
including merging, dissolving, or otherWis'e changing the form of business

organization or contrlbutlng additlonal capltal Q

o a ****NOTE I modlﬁed this sentence a bit by maklng the different forms of busmess)j
1I@iat1ve of a “busmess or enterprise.” Okay?

(7) With respect to a stock or other security, exercise the rights of an absolute

owner, including the right to do any of the followmg:‘/

e e
[

s NOTE: T made stocks or other securltles smgular rather than plural and )

(a) Vote, or give proxies to vote, with or without power of substitution, or enter
into or continue a voting trust agreement.

(b) Hold a stock or other secui‘ity in the name of a nominee or in other form
without disclosure of the trust so that title may pass by delivery.\/

(c) Pay calls, assessments, and other sums chargeable or accruing against the
stock 01:( s?acurity, and sell or exercise stock subscription or conversion rights.‘/

(d) Deposit the stock or other secui‘ity with a depositoi'y or other regulated
Vﬁnancial—service institution.\/

—ll
-

(_#+NOTE: ‘Again, what is a “regulated financial-services institution.”

(8) With respect to an interest in real property, construct, or make ordinary or
extraordinary repairs to, alterations to, or iniprovements in, buildings or other
structures, demolish improvements, raze existing or erect new party walls or
buildings, subdivide or develop land, dedioate land to public use or grant public or

v

private easements, and make or vacate plats and adjust boundaries.

L***NOTE 5. What is a ¢ “party Wall”" <

(9) Enter into a lease for any purpose as lessor or lessee, including a lease or

other arrangement for exploration and removal of natural resources, with or without

- the option to purchase or renew, for a period within or extending beyond the duration

. of the trust.
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SECTION 82

(10) Grant an option involving a sale, lease, or other disposition of trust
property or acquire an option for the acquisition of property, including an option
exercisable beyond the duration of the frust, and exercise an option so acquired.

(11) Insure the property of the trust against damage or loss and insure thé
trustee, the trustee’s agents, .a‘nd beneficiaries against liability arising from the
administration of the trust.\/

(12) Abandon or decline to administer property of no value or of ihsufﬁcieht

value to justify its collection or continued administration\./ ' ()

_»»NOTE: 1 wonder why the word ¢ ;gffectlon is used here; it doesn’t seem to follow
a’gandon or decline,” but perhaps I am s1mply not familiar Wlth what “collection” means

in this context? : . : B Wﬂ//

(13) With respect to possible liability for violation of environmental law, do any

of the following: v

(a) Inspect or investigate property the trustee holds or has been asked to hold,
or property owned or operated by an organization in which the trustee holds or has
been asked to hoid an interest, for the purpose of determining the application of
environmental law with respect to the property.

oVhetw! ¥&

(b) Take actlon to prevent, abate, or/remedy any actual or potential violation

of any environmental law affectmg property held directly or indirectly by'the trustee,

whether taken before or after the assertion of a claim or the initiation of

governmental enforcement. N

e e &) .

("**’*?NVSE‘*ETWIWEEEQMIZEthe word “otherwise” that preceded ifr_@xg,e,dyi’,.m@

(c) Decline to accept property into trust or disclaim any power with respect to
property that is or may be burdened with liability for violation of environmental law.
(d) Compromise claims against the trust @_@%;y be g\sserted for an alleged

violation of environmental law.

Sy

s

v
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P

****NOTE Does the phrase compromise claims” have a meaning that 1sm ‘\M
Qlear enough that 1t doesn’t need addltlonal explanation? .

('e) Pay the expense of any inspection, 'revieW,‘abatemenlt, or remedial action to
comply with ehvironmental laW.‘/

(14) Pay or contest any clairh,\éettle a claim by or against the trust, and release,
in whole or in part, a claim belonging to the trust.

(15) Pay taxes, assessments, compensation of the trustee and of employees and
agents of the trust, and other expenses incurred in the admihistration of the trust.‘
(16) Exercise elections with respect to federal, state, énd local taxes.‘/

(17) Select a mode of payment under any employee benefit or retirement plan,
annuity, or life Insurance payeble to the trustee, exercise rights thereunder,
including exercise of the right to indemnification for expehses and against liabilities,
and take appropriate action to collect the proceeds.

(18) Make loans out of trust property, including loans to a beneficiary on terms

and conditions the trustee considers to be fair and reasonable under the

circumstances. The trustee has a lien on future distributions for repayment of @nﬁ

L . . 3 . .
loans made to a beneficiary under this subsection.

:JAs proposed in the drafting instructions, this subsection ended with the\‘\‘
phrase “and the trustee has a lien on future distributions for repayment of those loans.”
This phrase didn’t really follow the introduction to the subsection and seemed to extend
to loans made to persons other than a beneficiary, which didn’t make sense. I modified|
the ending of this subsection by creatmg anew sentence that ties the lien to a loan 1{1319
to a beneficiary. Okay? ([

(19) Pledge trust property to guarantee loans made by others to the beneficiary.
(20) Appoint a trustee to act in another jurisdiction with respect to trust

property located in the other jurisdiction, confer upon the appointed trustee all of the

powers and duties of the appointing trustee, require that the appointed trustee __

_ furnish securlty, and remove any trustee so appointed.
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(21) Pay an amount dlstrlbutable to a benef1c1ary who is under a legal d
2 disability or who the trustee reasonably believes is incapacitated, by paying it
3 directly to the beneficiary, applying it for the beneficiary’s benefit, or by doing any
4 of the following: v . | _ o Q.

“=NOTE: What is a “legal disability?” Is it different than a disability held by a }

“disabled individual” (a defined term)? ——————————

(a) Paying the amount to the beneﬁmary s conservator or the guardlan the ]

(b) Paying the amount to the beneficiary’s custodian under the uniform

s > - - — - =

- transfers to minors get under ss. 54.854 to 54.898 or the uniform custodial trust act .

9 under ss.\/54.950 to ’54.988,\/and, for that purpose, creating a custodianship or
10 custodial trust. .
\ 11 K (c) If the | trustee does not know of a conservator, guardian
12 custodian‘,f or custodial trustee, paying the amount to an adult relative or other
13 ‘person having legal or physi‘cal care or custody of the beneficiary or to the guardian
14 of the person of the beneficiary, to be expended on the.beneficiary’s behallf.
| 15 . (d) Managingthe amountasa séparate fund on the beneficiary’s behalf, subject
16 to the beneficiary’s contlnumgwrlght to Wlthdraw the distribution. 4 D
T ﬁNOT;is a “right to withdraw” distinguishable from the def;lm{\\
Qﬁ withdraw?” If not, I suggest using the defined term. If so, should the distinctionbe -
ade more clear? :
17 (22) On distribution of trust property or the division or termination of a trust,
18 make distributions in divided or undivided ihterésts, allocafe particular assets in
19 proportionate or disproportionate .shares, value the trust pfoperty for those
20 - purposes, and adjust for resulting differences in Valuatioh.

ers/al - b g
&’C&/{/w(f/ 1N 's. 701, 01’03 O éw"w . éf ‘

/t ’ &/x o A 67/ et Nf /()‘5 RPTV
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(23) Resolve a dispute concerning the interpretation of the trust or its
administration by mediation, arbitration, or other procedure for alternative dispute
resolﬁtibn.

(24) Prosecute or defend an action, claim, or judicial proceeding in any
jurisdiction to protecﬁ trust property and the trustee in the peiiformance of the
trustee’s duties\./ | | |

(25) Sign and délivér contracts and other instruments that are useful to
achieve or facilitate the exercise of the truétee’s poweré.‘/

(26) On termination of the trust,. exercise the powers appropriate to wind up
the administration of the trust and distribute the trust property to the persons

v

entitled to it.
R

27 Cfeate or fund a plan under section 529 of the Internal Revenue Code, or
other colle'ge savings vehicle, for the beneficiary’s benefit.
SECTION 83. 701.0817\)gf the statutes is creatéd to read:

—

701.0817 Article VIII, Section 817 £Distribution upon termination. 1

Upon termmatlon or partlal ermination of a trust\/the trustee may send to dny
frugT

proposal is sent to object to the proposed distribution terminates if the beneficiary
does not notify the trustee of an objection within 30\/days after the proposal was sent
but only if the proposal informed the beneficiary of the right to object and of the time
allowed for objection.

(2) Upon the occurrence of an event terminating or partlally terminating a-

trust, the trustee shall proceed within a reasonable time to distribute the trust‘

vprop'erty to the persons entitled to it, subject to the right of the trustee to retain a

reasonable reserve for the payment of debts, expenses, and taxes.
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SECTION 83

1 (3) A release by a beneficiary of a trustee from liability for breach of trust is

v

2 invalid to the extent any of the following applies:*

t% 3 (a)' The release was induced by improper condu'ct’ of the trustee |
§ 4 (b) The beneﬁ01ary, at the time of the release, did not know of the benef1c1ary S
%\E 5 5; ights or of the material facts relating to the breach.
Qi J 6 SECTION 84. Subchapter IX\)(<t1tle) of chapter 7 01 [precedes 701.0901] é’ the
\A 7T Hstatutes is created to read: ’
8 ' CHAPTER 701
9 : SUBCHAPTER IX
10 © INVESTMENT MANAGEMENT OF TRUSTS
11 SEcTION 85. 701.0901 of the statutes is created to read:

@ 701.0901 Article IX, Section 90 l—App-I;cation of the/ Wisconsin Prudent
Investor Act. Except as prov1ded 111 thls subchapter the investment management
of the property of a trust @ (governed by ch. 881‘/ 0 fo has ?0 vef) VST

SECTION 86 701.0902 of the statutes is created to read:

-y
701.0902 " Article IX, Section 902-{1')1rected trust propert s

'G‘Q .
\directed

the trust 1nstrument provides otherw1se)é\f directing part\y ith respec
e glhell v
trust property ﬁflas the power and duty t W the following: v : A

P ****NOTE What does “with respect to directed trust property” mean in th1sw
subsectlon? Would it be acceptable to replace this phrase with “having respons1b111ty
wer or “havmg power over or “havmg control of’ or something similar? ...

19 | | (a) Direct the excluded trlistee on the retention, purchase, sale, exchange,

20 tender, encumbrance, or any other investment transaction of the directed trust

21 property and the investment and reinvestment of principal and income.\/

22 (b) Direct the excluded trustee with respect to the management, control, and
o’

R 9 0f e ot reeke d. truet prope”
23 voting powers, including voting proxie/s(
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e U e

~###+NOTE: The subJect seems to be missmg from this paragraph the management w%\3
k&ontrol and votmg powers of What I assume the directed trust property? s o’

1 (e Select and determine reasonable compensation of one\{)r more outside

DO

investment advisors, managers, consultants, or counselors, which may include the

3 excluded trustee, and delegate investment authority to them pursuant to the
4 investment delegation provisions under s. 881.01 (10)\./
5 (d Determine the frequency of and methodology for Valuing directed trust
6 property and provide the value of property for which there is no readily available -
LU ORI
7 daily market value. : M ne ¢ .
k8 (2) @ nless the trust 1nstruym.w T":Wﬁ)ﬁn excluded trusteelﬁ h) §

(s “ o oa T
© Q@ divected trust property GaiTggduty to do any of the followingf " 7 ¢
do-ea ot \verrd O 2

10 ' (a) Prepare or review investment policy statements.

11 ~ (b) Perform investrnent or suitability reviews, inquiries, or investigations.
12 (c) Determine or verify the value of directed trust property for which there is
13 no readily available daily market Value?/ | | \/
14 (d) Monitor the conduct or investment performance of the directing party.

SECTION 87 701.0903 of the statutes is created to read:

0903 Artlcle IX, Sectlon 903 - Llfe insurance contracts owned by

~ person” to the beginning of the statutory component (subsection (1)), and apphed it ont
to the component Withln\_,hich the term appears. Please confirm that quahﬁed person
is only defined for purposes of this subsection (1). . /

i
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SECTION 87

T ****NOTE I have a number of questions about the cross-references used { this s:
K01 0903, and in the components within this’ sectlon\ Please review the components and
/- mXpotes to ensure that I accurately apphed the approprlate Cross- refie/ues

/ ****NOTE In some 1nstances in this subéectlon the phrase “dontract of life

insurahce” is used and in6ther instances the ph: ‘hse “contract for life insurance” is used.
f Are both cceptable? Should only one be used or consistency?
?

(b) Notw hstandlng the prov151ons of s. 881.01, with regpect to any contract for

|
]Ehfe 1nsurance acquired or retained on the life of a qualifigd person, a trustee hasino

Juty tg,do any of th followmg:
e
/

/ #+NOTE: It is\{mplied but ot explicit that the life insurance contract described
- here is owned by a tru t. 1 beheve it should be explicit. Please advise.

¢
£
i
|

1. Determine Whet eI) the contract of life

nsurance IS or remams, a proper ‘

Investment. / |
| j

e

| 2. Investigate,tlre/ ﬁnancﬁal\etrength f the life insurance-company.
3. Determine vy/hether to exercise a
f(?r life insurance, /

/ //"
\ 4. DlVGI‘S/].fy the contract for hf 1ns rance or the assets of the trust with resTect

policy opgioﬂyavaﬂable under the contract

7
e
e N
7

7

,/
&
&

to the contrac/t for life i insurance/” §

5. Inqulre about or 1nves gate the healthor financ1al condltlon of any 1nsur$ds

i

applies

|

>’ = NOTE: Lan “with respect to” be replaced by “as a resutlt of”?

] = NOTE: This subdivision uses the’ phrase “this sectlon\nder LRB drafting
{ conventlons #section” refers to the statu 6ry section, not the compohent. So, asused in

’ : this par. ? section refers to s. 701. 090 Is that your intent?

(d) Subjectto par. (e) 4. unles/s otherw1se provided in the trustinstrument, par.

/(b) applie to a contract for life 1ﬁsurance if any of the followmg applies:

) apply to~ 5 contract for life insurance if any of ‘the

#r*NOTE: Please confir, that par. (b) is the approprlate Cross— reference h¥re.
#+NOTE: Can par. g

quirements under subd. 1. and 2, do*not apply‘? Ifnot, par. (d) should read “par (b) doég
ot apply unless one of the fohewlﬁg applies.” Also, does par. (b) need to say Sub;ect to

‘\\‘_\ . e e s

— U S
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e et e ‘-MM,;/”‘ .‘\

,,F‘ e B

par (d) and notwithstanding s. 881.01...7? If par (b) doesn’t say that, it will apply to all \
,;"/ life insurance contracts regardless of what par. (d) says. N

i : ‘\,

’/ 1. The trust instrument, by reference to this section, makes this sectlon

J \

apphcable to contracts for life insurance held by the trust. : o

****NOTE This subdivision uses the phrase “this section;” under LRB drafting . !
conventlons ‘section” refers to the statutory section, not the component. So, asused here, a
each océcurrence of section refers to s.701.0903. Is that your intent?

2 The trustee gives notice as prov1ded under par. (e) that this section applies

to a contract for life 1nsurancevhe1d by the trust.

#NOTE: I created a new paragraph (e) to incorporate the notice requirements and
limitations. Please review and confirm that I accurately captured your intent.

o NOTE: This subd1v151on uses the phrase “this section;” under LRB- draftlng
conventions, “section” refersto the statutory section, not the component .80, as usedhere, /

section refers to s. 701. 0903 Is that your intent? o ;

(e) 1. Notice shall be given to each qualified beneﬁmary and must 1nclude acopy

or restatement of thls section. o V

o
o

****NéTE ‘Notice of what? e _ : /

****NOTE ‘What does “this sectlon” refer toin thls subdivision? J;‘”

2. Notlce shall be given 1n the manner provided in s. 701‘ 0109

3. Not1ce given under subch III to a person Who repreSents the interests of any

quahﬁed beneﬁmary shall be treated as notice to the person S0 represented

§i If any person notified pursuant to the paragraph objects to the application

|
of thls sectlon by dehvermg a written objection to the trustee within 30 days after the f

date on Whlch the objector received such notlce par. (b) shall not apply until the f

;/
&

Y
/
+#NOTE: This subdivision uses the phrase “this section”; under LRB drafting
conventions, “section” refers to the statutory section, not the component So, asused here,
“application of this section” means “apphcatlon of [s:. 701.0903].” Is that your intent?

e NOTE: What does the phrase “notiﬁedﬂpursuant to the paragraph” refer to?

»NOTE: I assumed that the objection must be delivered to the trustee and
restructured this paragraph to clarify that point., Okay?

== NOTR: Please confirm that “par. (b),” as it appears at the end of this subdivision,
\ is the appropriate cross-reference.
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1 7 5. Any notice sent by United States mail is presumed to have been receive d %%

/
2 | daysafter depositing the notice inthe Umted States ma1l system with proper postage

e (B

prepaid, tunless any party can prove otherw1se.-

*NOTE: I wonder whether this is an adequate time period, given the proposed

closure of regional postal offices in this state and the possibility that Saturday service

may be disco tmued Iraisethis after reading an article published on Tuesday, December

6,2011, by the’ 1scons1n State Journal entitled “Big Changes Coming for Postal Service”:

http //host nadison. com/wsj/news/local/big-changes-coming-for-postal-service/article
c6bd35d2 a40f-5782-8592~ 153a84438223 html

/

. /" ssNore: Sho ld the sender be requ1red to provide evidence that the sender

deposited the notice 1n\the mail by some documentation or receipt?

#+NOTE: Does thls\need to spec1fy the standard of review of evidence submitted

' to “prove otherwise”? \
4 (f) 1. In this paragraph, an afﬁllate is any person who controls, is controlled
5 ,3 by, or is under common control W1th the trustee.

i \
| =+NOTE: Under, LRB drafting conventmns generally, a definition precedes the
material in which the term isused. For that reason, I moved the def1n1t10n for “affiliate”)

1 to the beginning of the statutory component (paragraph (f)), and applied it only to the
, component Wlthm Wh1ch the term appears. Okay? :

6 Z 2. This sectlon does not apply to any contract for life i insurance purchased from

7 ') any affiliate of the trustee, or with respect to Wthl’l the trustee or any affiliate of the

8 trustee rece1ves any comm1ss1on unless the duty to purchase the life insurance

9. contract has been d1rected by a d1rect1ng party or the duty has been delegated td

10 ¢ another person in accordance with sub. (2). |
| " wrNotE, Where does the duty to purchase life 1nsurance come from? This is not

clear. ‘ /7
[
/

; ****NOTE This paragraph uses the phrase “th1s rSECthIl under LRB drafting
\conventions, “section” refers to the statutory section, not; the component So asused here,
“This section does not apply” means “Section 70 1.090%;"'does not apply. . . .? Is that your

; intent?
1 (g) If par. (b) applies, a trustee may not be compensated for performing any of
12 | the applicable services described in par. (b). “

l =++NOTE: What are “applicable services”? Is the purpose of this paragraph‘to
o provide that a person who performs these services, even though that person is not,
\\ required to perform the services, can’t be paid for providing them? If so, I'm not sure the ' ,/
¥ Word apphcable is ‘necessary. o
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SECTION 87

‘ (2) DELEGATION OF INVESTMENT MANAGEMENT RESPONSIBILITY. (a) A trustee tfiat

/

/admlmsters an insurance contract on the life of one “or mo}re individuals may\
/

delegate without any continuing obligation te- feview the agent’/ s actions, investment \7}

functlons as provided in this subﬁctlon to any of the followmg 1nvestment agents:
/
= NOTE: It is 1mphed/b/t not explicit that the life i 1nsurance contract described"
here is owned by a trust,-T believe it should be explicit. Please advise. Also, do the
individuals affected by/the life insurance contract need to Be beneficiaries or otherwise
related to the tru/t'? /

****N

!
|
|
|
|
1
i
9
5
l

¥ The drafting instructions- d1rected me to draft the introduction to this
; paragr:y'x s follows: “A trustee that admlmsters 4n insurance contract on the life or
lives of‘one or more persons...” I eliminated “or hves and substituted individuals for

persons. Okay? ¥ /

/S #++xNOTE: I eliminated the word, certain; ‘which preceded i investment functions and ,
added the clause “as provided in this subsectlon followmg investment functions. I also ‘
eliminated the clause “with respect to any such contract” (which followed investment
functions) as I believe it is clear from th’e list of delegated functions that the functions
relate to the insurance contract. Okay‘?

#=++NOTE: The drafting 1nstruct10ns used the phrase “the following persons as
investment agents.” I simplified the phrase by eliminating “persons as”. Okay?

] /

] 2. A benef1c1ary of the trust, regardless of the beneﬁ01ary s interest, Whether

It
i

1. The trust’s settlor. /, o .

I
s

/

. CMMM e

quahﬁed or not.

)
2
§

i
¥

3. The spouse, ancestor or descendant of any person described in subd 1. or

K - o .~¢f’
; o i
o K
/ o
¢ r

/‘*’ A A
4. Any person nominated by a majorlty of the quahﬁed benef1c1ar1es

****NOTE As proposed, thls subdivision read “Any person or entlty nominated. .
Person 1§ defined under s..990.01 (26) to “. . . include[ ] all partnershlps associations and

|
\\fgwl,lgyzingzw»‘w»~ T

i bodies ;p011t1c or corporate
{ subdlylslon Okay‘?

4

cautlon in selectlng the investment agent and in estabhshlng the scope and terms

of any delegatlon

(b) Delegable investment functlons under this subsection include all of the /

For that reason, I ehmmated “or entity” from this

- 5. An 1nvestment agent 1f the trustee exercises reasonable care, Judgment and

e

|

|
i
/
J
J

.4"‘
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/1. A determination of whether any insurance contract is or remalns a prope‘r
/ A \‘h
i?i’ivestment. : e

e

+»#NOTE: The language of. this subdivision is not clear: does “ any insurance

contract” as used in this subd1v1s1on include insurance cont/racts other than the life
insurance contracts descrlbed in par. (a)?

R
e em———T

2. The 1nvest1gat1on of the financial strength of the life insurance company.

****NOTE I believe this subdivision needs to make a more explicit connection
between” the life insurance company identified in the subdivision and the insurance
pohcy, I assume it is the insurance policy descrlbed rﬁ par. (a)?

3. A determination of whether or not to ex”ermse a policy option available under

f

i

any insurance contract. »
k ) . ]/,u
#NOTE: The language of this subdivision is not clear: does “any insurance

contract” as used in this subd1v131onf1nclude insurance contracts other than the life
insurance contracts described in par (@2

S S

4. A determination of Whether to dlver51fy such contracts relative to one

another or to other assets, 1f any, administered by the f1duc1ary

/

o **NOTE Which contracts are being referred to here? The contracts under subd.
1. or 3. or both or others" Please let me know whether any subd1v151on in this paragraph
should be cross- referenced in any other subdivision.

#x NOTE: Who is “the fiduciary”? - u
5. Ani 1nqu1ry ‘about changes in the health or f1nanc1al cond1t1on of the i

o e

or insureds relaitlve to any such contract.

L

****NOTE Which contracts are being’ referred to here? The contracts un)gler subd.
1. or 3.,0r both or others? Please let me know whether any subdivision in thls paragraph
should be cross-referenced in any. other subdivision.

49‘

e v e e

(c) AUntil a life insurance contract matures and the policy proceeds are received,
/

a truétee that admlmsters an insurance contract under thls subsectlon 1is not

I’
; /-’

'obhgated to d1vers1fy the other trust assets, 1f any, relatlve to such insurance

ra
i

contract. ' | |

-~

&
ia rd

o

e

e = NOTE: It is implied but not explicit in this pargigraph and elsewhere in sub. (2)
that a life insurance contract is an asset of a trust. I believe we need to include language
in at least one place in this paragraph to make that more explicit. The first place could
be sub. (2) (a) (intro.); another would be in the portiqn of the sentence that describes “an
insurance contract administered under this subsgction . . . > A third could be in

_ describing “the other trust assets.” Could I incorporate a phrase such as “held by the S
\tw owned by the trust” or somethlng else? Please adv1se ' -

3
% L o
3
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‘*“***NOTE I'm not sure the phrase “relative to such insurance contract” works as )
it is used in connection to the other trust assets.” e
> N~
SECTION 88. Subchapter X (tltle) of chapter 701 [precedes 701.1001] of the

2 statutes is created to read:

Al Cops | CHAPTER 701

TTIRBIL 7y oF TRWTEES AP \__  SUBCHAPTER X
i fé&!TS 0F PELSOMY DEAUNG wiTH TRVAEETL

7 e NOTE: No title was provided for this subchapter X1t other subchapters have:)
”&@e{s each subchapter must have w :

5 a SECTION 89. 7 01.1001\)cl)f the statutes is created to read:
- =05
701.1001 Article X, Section 1001—Remedies for breach of trust. (1) A

violation by a trustee of a duty the trustee owes to a beneficiary is a breach of trust.
8 (2) To reruedy a breach of trust that has occurred or may occur, a court may.do
9 any of the following: v
| 10 (a) vCompel the trustee to perform the trustee’s duties.
11 | (b) Enjoin the trustee from cornmitting a breach of trust.
12 (c) Compel the trustee toredress a breach of trust by paying money, restoring
13 property, or other means.\/ | |

v

14 (d) Order a trustee to account.

. - ,
%ﬂ C***NOTE Order a trustee to account for somethmg” Or to give an accountmg c@

somethlng'?w e
é; (e) Appomt a special fiduciary to take possession of the trust property and
\/ Lmv:y duher awd et iﬂ@ﬂ%\/ ord e’k’fef éj %Aﬂ (owt'

16 admmlster the trust

i ) ) ? Bl

e | T e ‘NoTE: The term “special fiduciary” is used in several places in the bﬂl and in }
Keach place the powers seem to be a bit different. Isthis a term of art? Or should this term /

or the f1du01ary s powers or limitations be defined? | Mww»/{
17 - ® ‘Suspend the trustee.‘/
18 : (g) Remove the trustee as provided in s. 701.0706.

19 (h) Reduce the compensation of or deny compensation to the trustee.
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i) Subject to s. 701.1012, void an act of the trustee, impose a lien or a

1

2 constructive trust on trust property, or trace trust property wrongfully disposed of

3 anci récover the property or its proceeds.

Le_("=Noe: How doos s. 701.1012 limit this provisioij
4 (G) Order any other appropriate relief, whether provided elsewhere in this
5 chapter, available at common law, or under équity principles. | - ~® o
X o | L (mb;‘/n!ﬂﬁ of Suttessot

6 SECTION 90. 701.1002 of the statutes is created to read: - Hrustes
@ 701.1002 Article X, Section 1002 fDZ?n-\ages for breach of trust&' 1) A

8 trustee who commits a breach‘ of trust is liable to an affected beneﬁciafy for the

9 greater of the following:
10 (a) The amount requi'red to restore the value of the trust property and trust
11 distributions to what they WOI.ﬂd have been had the breach not occurred.
12 ~ (b) The profit the trustee made by reason of the breach.\/
13 (2) Except as otherwise provided iﬁ this subsection\,/if more than one trustee
14 = isliableto a beneficiary for a breach of trﬁst, atrustee is entitled to contribution from
15 “the other trustee or trusteéé./ A trustee is not entitled to contributionvi,f the trustee

16 Was‘substantially more at fault than another trustee or if the trustee committed the
17 breach of trust ‘in bad faith or with reckless indifference to the purposes of the trust
18 or thevinterests of the beneficiary. A trustee who received a beneﬁt from the breach
19 oftrustisnotentitled to contribution from another trustee to the extent of the benefit
: v

20 _ received. S e
21 . SECTION 91. 701.10083 of the statutes is created to read:

= e
@ ' 701.1003 Article X,_Section 1003 f Damages in absence of breach.

LY
Y
D
& 23 Absent a breach of trust, a trustee is not liable to a beneficiary for a loss or
Q‘;(‘ 24 ® depreciation in the value of trust property or for not having made a profit.

\

N 4 N ,/,1”“’ Y
s no b liable frq e aers an =
trowsfee o1 o Ythen ﬁ Au aily © §
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SECTION 92

SECTION 92. 701.1004 of the statutes is (E'eafed to read:

701.1004 Article X, Section 1004~ Ai-b—t(:'r‘leys fees and costs. (1) In a
judicial proceeding involving the administration of a trust, the court, as justice and
equity may require, may award costs and expenses, including reasonable attorneyg
fees, to any party, to be paid by anofher party or from the trust that is the éubj ect of
thé controversy. |

(2) Subject to sub. (3), if a trustee defends or prosecutes any proceeding in good

faith, whether successful or not, the trustee is entitled to receive from the trust the

y © 9 o m®w®r—a

necessary expenses and disbursements, including reasonable attorneyg fees,

incurred. This subsection may not preclude a court from ordering reimbursement

11 of the trust for such expenses and disbursements from another party as provided in

12 - sub. (1).‘/

@ (8) (a) Payment of costs or attorneygées incurred in any proéeeding from the
14 assets of the trust may be made by the trustee vﬁthout the approval of any person
15 and Withoﬁt court authorization, unless the court orders otherwise as provided in

16 par. (c)\./

17 (b) If a claim or defense based upon a breach of trust is made against a trustee
in a proceeding, the trustee shall provide notice to each qualified beneficiary of the
trust whose share of the trust may be affected by the payment of attorne)(sjaf;es and
costs of the intention to pay costs or attorneyggaés incurred in the proceeding from
the trust prior to making payment. The notice shall inform each such qualifiéd
beneficiary of the right to apply to the court for an order prohibiting the trustee from
paying attorne§g;ees or costs from trust assets. If a trustee is served with a motion

- for'an order prohibiting the trustee from paying from the trust attorne}g};es or costs

in the proceeding and the trustee pays attorneys)fees or costs from the trust before
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1 anorderis entered on the motion, the trustee and the trustee’s attorneys who have

@ been paid ettorneygf{ees or costs from truet assets are subject to the remedies in pars.
3 (c)\/ nd (d)
4 (c) If a claim or defense based upon breach of trust is made against a trustee
in a proceeding, a party must obtain a court order to prohibit the trustee from paying
costs or attorneyg;ees frorn trust aseets. To obtain an order prohib.iting payment of

costs or attorneyégees from trust assets, a party must make a reasonable showing

by evidence in the record or by proffering evidence that provides a reasonable basis

9 for a court to conclude that there has been a breach of trust. The trustee may proffer
10 evidence to rebut the evidence submitted by a party. The court in its discretion may
11 defer ruling on the motion, pending discovery to be taken by the parties. If the conrt‘

finds that there is a reasonable basis to conclude that there has been a breach of

1o allow eddvines fee§ and wets H be pard Proww Fhe st
trust, unless the court finds good cause/ the court shall enter an order prohibiting the
payment of further attorney fees and costs from the assets of the trust and shall

order attorney&ees or costs prev1ously paid from assets of the trust in such
proceeding to be refunded. An order entered under this paragrap}}%%ot limit a

trustee’s right to seek an order permitting the payment of some or all of the attorneys

18  feesor costsincurred in the proceeding from trust assets, including any fees required
19 toberefunded, after the claim or defense is finally determined by the court. If a claim
20 or defense based upon a breach of trust is withdrawn, dismissed, or resolved without

a determination by the court that the trustee committed a breach of trust, after the
entry of an order prohibiting payment of attorneyggees and costs pursuant to this

paragraph, the trustee may pay costs or attorneyffees incurred in the proceeding

from the assets of the trust without further court authorization.
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M*WWM i
h - +NOTE: I’'m not sure the phrase “unless the court finds good cause” works without
additional explanation, but perhapsI ambeing hyper—-critical. IfT am readingit correctly,
I believe the phrase means good cause to allow attorneys fees and costs to be paid from
the trust. Yes? Would it be a problem to state that explicitly?

(d) If the court orders a refund under par. (c):"/the court méy enter such
sanctions as are appropriate if a refund is not made as directed by the court,
including striking defenses or pleadings filed by ‘the trustee. Nothing in this

paragrap | limits other remedies and sanctions the court may employ for the failure
o+he sk ina

to refundtlmel}t ‘

- Manaes

S N T
FwNOTE: 'm not familiar with the phrase “to refund tlmely ‘Could the last 1}
' sentence close with “failure to refund the trt_J st in a timely manner? o

(e){};{}gthmg in this subsectlon hm1ts the power of the court to review fees and
Sobjeek P s, ?0/@ 100% 4
costs or the rlght of any interested persons to challenge fees and costs after payment,

after an accounting, or after conclusion of the litigation. -

(f) Notice under par. (b) is not required if the acticn or defensc is later
withdrawn or dismissed by the party that is alleging a breach of trust or resochd
without a determiﬁation by the court that thc trustee has committed a breach of
trust. ‘ 03C '{’V‘*“ o bt e e -

(4) A provision\drafted or caused to be drafted by a trustee that modifies the
apphcatlon of this section in a manner favorable to the trustee and potentially
detrimental to a beneficiary is ’invalid with respect to the trustee unless the trustee
proves that the provision was fair under the circumstances existing at the timé the
trust instrument was signed and that the existence and contents of the provision
Wcre adequately communicated to the settlor.

SECTION 93. 701. 1005\)(of the statutes is created to read:

701.1005 Article X, Sectlon 1005 -—/ler;::ltlon of action against trustee.

(1) A beneficiary may not commence a proceeding against a trustee for breach of
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‘ @ truét more than one year aftér the dateﬁz beneﬁciary or a representative of the
2 beneficiary was sent a report that adequately disclosed the existence of a potential
3 claim for breach of trust.
4 (2) Areport Vadequately discloses the existence of a potential claim for breach
' 5. - of trust if it provides sufficient information so that the beneﬁciéry or representative
6 knows of the potential clairn or should_have inquired into its existence.

#++NOTE: . What must the report include in order to “adequately disclose the '
existence of a potential claim”?  How much detail or evidence? How smart must the

\ beneficiary vbe? . e .
7 (3) If sub. (1) does not apply, a proceeding by a beneficiary against a trustee for
8 breach of trust must be commenced within 5\{79ars after the first to occur of the
9 following:
10 ‘(a) The removal, resignation, or death of the trustee‘./
11 (b) The termination of the beneficiary’s interest in the trust..
12 . (¢) The termination of the trust\/ ado

y = J |
‘ @ (4) Subsections (1)€nd (3) @%‘/PPIY to a claim for frau‘mq é}le

_ time Br asceding a émm—‘(]—- r freandh 1
@ @ shall begoverned by apphcab e law.

' ‘Q—G" *NOTE I’m not sure the Word ‘period” is, by itself, suffi@

15 SECTION 94. 701. 1006%(f the statutes is created to read:
A/ w —m
1@ '701.1006 Artlcle X, Section 1006-£Re11ance on trust lnstrument /

teims as expre ss‘er{ in he
17 trustee who acts in reasonable reliance on the €xpress provisionSof the trust/is not st

instiiment

18 liable to a beneficiary for a breach of trust to the extent the breach resulted from the
19 reliance.

- ==*NOTE: How likely is this to héppen? How does it happen/?!e’)

: Y 4
20 - SECTION 95. 701.1007 of the statutes is created to read:
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=

7011007 Article X, Section 1007— Event affecting administration or
distribut‘ion. - If the happening of an event, including marriage, divorce,
performanée of educational requirements, or death, affects the administration or
distribution of a trust, a trustee who has exercised reasonable care to ascertain the
happening of the event is not liable for a loss resulting from the trustee’s lack of
knowledge.\/ ‘ \)<

SECTION 96. 701.1008 of the statutes is created to read:

701.1008 Article X, Section 1008—- E;;ﬂlﬂpation of trustee. (1) Aterm of
atrust relieving a trustee of liability for breach of trust is unenforceable to the extent
that it does any of the following:

(a) Relieves the trustee of liability for breach of trust committed in bad faith
or with reckless indifference to the purposes of the trust or the interests of a
beneficiary. |

(b) Was inserted as the result of an abuse by the trustee of a fiduciary or
confidential relationship with the settlor.‘/

(2) An exculpatory term drafted or caused to be drafted by the trustee is invalid
as an abuse éf a fiduciai*y or confidential relationship unless the trustee proves that
the exculpatory term was fair under the circurhstances existing at the time the trust
instrument was signed and that the existence and contents of the exculpatory term
were adequately commﬁnicated to the settlor.

SECTION 97. 7 01.10090(<)f the statutes is created to read:

, - =
701.1009 Article X, Section 1009 —Beneficiary’s consent, release, or

~ ratification. A trustee is not liable to a beneficiary for breach of trust if the

beneficiary consented to the conduct constituting the breach, released the trustee
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from liability for the breach, or ratified the transaction constituting the breach,
unless one of the following applies:

(1) The consent, release, or ratification of the beneficiary was induced by -

 improper conduct of the trustee.

(2) At the'time of the consent, release, or ratification, the beneficiary did not

have knowledge of the beneficiary’s rights or of the material facts relating to the

'

breach.\/ \)(
SEcTION 98. 701.1010 of the statutes is created to read:
701.1010 ArticleJ X, Section 1010~ Lin?i?ation on pérsonal liability of
trustee. (1) Except as otherwise proxiided inthe contraci:\{ atrusteeisnot personally
liable on a contract properly enteréd into in the trustee’s fiduciary capacity in the
course of administering the trust if the trustee in the contract disclosed the fiduciary
capaci‘ty.\/ |
(2) A ftrustee is ic)ersonally liable for torts committed in the course of

administering a trust, or for obligations arising from ownership or control of trust

property, including liability for violation of environmental law, only if the trustee is

SECTION 99. 701.1011 of the statutes is created to read:
=0 \/
701.1011 ArticleX, Section 1011—-Interest as general partner.’(1) Unless

personally at fault.‘/

personal liability is imposed in the contract, a trustee who holds an interest as a
general partner in a general or limited partnership is not personally liable on a
contract entered into by the partnership after the trust’s acquisition of the interest

v,

if the fiduciary capacity was disclosed in the contract @r in a statement préifidusrj?j

Cf’i’iﬂédrpuréliant to i:h. 178 or ch. 179.
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XM”‘W wNoTE: Is “holding an 1nterest as a general partner” the same as being a general

({/{f partner? If so, can we just say “is a general partner™?

weexNOTE: I substituted ch. 178 for the Uniform Partnership Act and ch. 179 for the
Uniform Limited Partnership Act. That said, is there a particular section in those
chapters, governing notice or disclosure, that should be cross-referenced here?

#*NOTE: This subsection refers to “the fiduciary capacity.” Whose fiduciary "
capacity and with respect to what or whom? .

+++NOTE: As drafted, the trustis acquiring aninterestasa general partner. Isthat
Kyour intent? How or why would a trust do that?.....

(2) Atrustee who holds an interest as a general partner is not personally liable
for torts committed by the partnership or for obligations arising from ownership or

control of the 1nterest unless the trustee is personally at fault.

e e e

e e

e ****NOTE Does the partnershlp at issue here have to have any relationship to t]ixe;
trust for which the person who holds an interest. as a general partner serves as a trustee?

(3) Ifthe trustee of a revocable trust holds an interest as a general partner, the
settlor is personally liable for contracts and other obligations of the partnership as

if the settlor were a general partner.

e

. =+*NOTE: Does the partnership at issue here have to have any relationship to the
(Q{ trust for which the person who holds an interest as a general partrer serves as a trustee?
1 If so, that should be spelled out. If not, why Would the settlor be liable for liabilities of
‘,@ the partnership? . ,
T X
SECTION 100. 701.1012 of the statutes is created to read:
=
701.1012 Article X, Sectlon 1012 -‘f Protection of person dealing with

e

- trustee. (1) A person other than a beneficiary who in good faith assists a trustee,

or who in geod faith and for value deals with a trustee, without knowledge that the
trustee is exceeding or improperly exercising the trustee’s powers is protected from
liability as if the trustee properly exercised the power.

(2) A person other than a beneficiary who in good faith deals with a trustee is
not required to inquire into the extent of the trustee’s powers or the propriety of their

exercise.
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1025,

(3) A person who in good faith delivers assets to a truste%eed @v ensure their
v

proper application. ,
s ==NOTE: This subsection apparently includes beneficiaries, whereas subs. (1), (2)
L@f and (4) do not. Is that 1ntent1ona1‘7 {

@ A person other than ébeneﬁciary who in good faith assists a former trustee,

%Vithout knowledge

that the trusteeship has terminated is prbtected from liability as if the former trustee
were still a trustee.\/ ' |
(6) Comparable protective provisions of other laws relating to commercial
transactions or transfer of securities by ﬁduciaries prevail nvei' the protection
provided by this section.
SEcTION 101. 701.1013 of the statutes is created to read:

=1g B v
701.1013 Article X, Section 1013=Certification of trust. (1) Instead of

furnishing acopy of the trust instrument to a person other than a beneficiary, the
trustee may furnish to the person a certification of trust containing the folloWing
information: o\ v:)\‘\\%

(a) That the trust exists and the dateitie trust instrument was executed.

(b) The identity of the settlor.

v

(c) The identity and address of the currently acting trustee.
(d) The pbWers of the trustee.\/
(e) The revdcability or irrevonability of the trust and the identity of any pe'rsvon _
holding a power to revoke the trust.
(f) The authority of a cotrustee to sign or otherwise authenticate and whether
all cotrustees or less than all cotrustees aré required to sign or otherwise

4

authenticate in order to exercise powers of the trustee.
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S

++*NOTE: What is being signed or otherwise authenticated in this paragraph?

(g) The manner in which title to trust property may be taken.‘/

(2) A certification of trust may be signed 6r otherwise authenticated by any
trustee.\/. |
(8) A certification of trust must state fhat the trust has not been reVOked,
modified, or amended in any maﬁner that would cause the representations contained
in the certification of trust to be incorrect.
2§ noY

4 A certiﬁcation of trusii,\need {0} ontain the disposjtive terms of a trust.

(8) A recipient of a certification of tt;g% may fequire the trustee to furnish

copies of those excerpts from the original trust instrument and later amendments
@ngn\gzj the trustee and confer upon the trustee the power to act in the '

pending transaction.

(6) A person who act%s in reliahce upon a certification of trust without
knowledge fhat the representations contained theréin are incorrect is not liable to
any perSon for so acting and may assume without inQuiry the existence of the facts
contained in the certification. Knowledge of the terms of the trust may not be inferred
solely from thé fact that a copy of all or part of the trust instfument is held by fhe
person relying upon the certification.

(7) A person who in good faith enters into a transaction in reiiance upon a
certification of trusf may enférce the transaction against the trust property as if the
representations contained in the certification were correct.

(8) A person making. a demand for copies of the trust instrument or excerpts

N othes than Hhoce éw’ffﬁ‘f decevibed 1n whb. (5 MY
from the trust instrument/ 1n addition to a certification of trust is liable for costs

expenses, reasonable attorneyfjfees and damages if the court determines that the

person did not act in good faith in demanding the copieé.
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& 1 (9) This section does not limit the right of a person to obtain a copy of the trust

. , :

_ ‘z 2 instrument in a judicial proceeding concerning the trust.

b 3 v (END)

ove
| &«DDAV |



